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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.) , the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3563) 


In re GEORGE SIROTA AND SONS, GEORGE SIROTA, NORMAN L. 
SIROTA, BENJAMIN SiRoTA, HARRY A. ASPINWALL, AND DYKE 
CULLUM. CEA Docket No. 54. Decided July 31, 1953. 


Suspension of Registration—Wilfully Evading Reporting 
Requirements—Wilful Failure to Make Reports—Refusal 
of Trading Privileges 


For wilfully evading the reporting requirements of the act and the regula- 
tions thereunder, the registration under the act of the respondent partner- 
ship as a futures commission merchant is suspended for 10 days; the 
registrations under the act of N. L. S., B. S. and H. A. as floor brokers 
are suspended for 10 days on the ground that these respondents were 
involved in the violations; and for wilful failure to make reports required 
by the act and the regulations thereunder, all contract markets shall 
refuse all trading privileges to respondent D. C. for a period of 10 days. 


Evil Intent as Not Essential Element in Violation of Act 


Violations of the act and regulations need not possess as an indispensable 
ingredient, which the respondents apparently argue, some sort of 
malevolence, evil intent, or motive to hide someone else’s violation of the 
act. 


Meaning of Term Wilfulness 


Wilfulness means “no more than that the person charged with the duty 
knows what he is doing” and it “does not mean that, in addition, he must 
suppose that he is breaking the law.” 

Mr. Benjamin M. Holstein for Commodity Exchange Authority. Mr. Donald 
Marks of Baer, Marks, Friedman, Berliner & Klein, of New York, New 
York, and Mr. Ben I. Melnicoff, of Washington, D. C., for respondents 
George Sirota and Sons, George Sirota, Norman L. Sirota and Benjamin 
Sirota. Mr. Thomas A. Sully, of New York, New York, for respondent 
Harry A. Aspinwall. Mr. Roy St. Lewis, of Washington, D. C., for re- 
spondent Dyke Cullum. Mr. John J. Curry, Referee. 


Decision by Thomas J. Flawin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1). The respondent firm, George 
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Sirota and Sons, is a registered futures commission merchant 
under the act. George, Norman L. and Benjamin Sirota are part- 
ners in the firm and each is registered as a floor broker under 
the act. Dyke Cullum is a trader who was a customer of George 
Sirota and Sons at the times pertinent to the proceeding and 
Harry A. Aspinwall is a registered floor broker under the act. 
Aspinwall acted as the agent or solicitor for George Sirota and 
Sons, however, and brought to George Sirota and Sons and serv- 
iced the trading accounts involved in the proceeding. 

Broadly outlining the situation presented in the proceeding 
for an understanding of what is to-follow, the respondent part- 
nership carried three trading accounts over a period of some 
months in 1950 in the names of (1) “Dyke Cullum,” (2) “Kiki 
Cullum,” and (3) ‘Jessica K. Jones.” The complaint alleges that 
on or about June 23, 1950, five long contracts of September 1950 
soybean oil futures belonging to respondent Dyke Cullum were 
placed in the Kiki Cullum and Jessica K. Jones accounts so that 
the respondent Dyke Cullum’s long position in the September 
future would not appear to be in reporting status. A charge of 
violating section 4i of the act and also the regulations under the 
act in this connection is made against the respondent partnership 
and respondent Dyke Cullum. 

The complaint also charges misuse of customer’s funds by the 
respondent partnership in that $3,500 of a deposit of $10,500 by 
respondent Dyke Cullum to margin his account was used to mar- 
gin the account of Jessica K. Jones. 

A further charge is made against the respondent partnership 
and against respondent Aspinwall in connection with the Jessica 
K. Jones account. The complaint alleges violation of section 4 of 
the act and violation of section 1.37 of the regulations under the 
act by failure to keep written records of the true parties to fu- 
tures contracts because this account was opened without author- 
ity or consent of Miss Jones and because the trades entered in 
the account were for the benefit of a person other than Miss 
Jones. The complaint also alleges additional violations of section 4 
of the act and section 1.37 of the regulations by the respondent 
partnership because of the five September contracts mentioned 
above being entered in the Kiki Cullum and Jessica K. Jones ac- 
counts when they should have been entered in the Dyke Cullum 


account. 
2 This account was apparently originally opened as the “J. K. Jones” account, changed a 


few hours later to ‘Jessica K. Jones’ and later described on the contract ledger for the 
account as “Joycette K. Jones.” It will be referred to as the ‘Jessica K. Jones" account. 
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To make it abundantly clear, then, respondent Dyke Cullum is 
charged only with wilful failure to make reports required by sec- 
tion 4i of the act and sections 10.10, 10.11 and 10.21 of the regu- 
lations. Respondent Aspinwall is charged only with violation of 
section 4 of the act and section 1.37 of the regulations in connec- 
tion with the opening of, and the trading in, the Jessica K. Jones 
account. The Sirota respondents are charged (1) with wilful fail- 
ure to make reports in connection with respondent Dyke Cullum’s 
holdings in the September 1950 soybean oil future in violation of 
section 4i of the act and sections 10.4, 10.5, 10.6 and 10.20 of the 
regulations, (2) with misuse of customer’s funds in violation of 
section 4(d) (2) of the act and section 1.20 and 1.22 of the regu- 
lations, (3) with failure to make a written record of the true 
names of parties to futures contracts in violation of section 4 of 
the act and section 1.37 of the regulations (a) by virtue of the 
Jessica K. Jones account and (b) by virtue of placing five Septem- 
ber soybean oil contracts of respondent Dyke Cullum in the Kiki 
Cullum and Jessica K. Jones accounts, 

On November 28, 1950, an answer was filed on behalf of re- 
spondents George Sirota and Sons, George Sirota, Norman L. 
Sirota, and Benjamin Sirota. The answer admits that Harry A. 
Aspinwall was an authorized agent of the firm and that the firm 
carried accounts in the names Dyke Cullum, Kiki Cullum and 
Jessica K. Jones on the dates and in the quantities claimed, but 
denies failure to report or failure to maintain proper written 
records. Respondent Harry A. Aspinwall filed a separate answer 
in which he denied the allegation that he was authorized to act 
as an agent for the respondent partnership in the acceptance of 
commodity futures orders and denied the charge of failure to evi- 
dence futures contracts by a proper written record. Respondent 
Dyke Cullum also filed a separate answer in which he denied 
failure to report as charged. 

John J. Curry, Officer of Hearing Examiners, United States 
Department of Agriculture, was assigned as referee and presided 
at the hearing which began in New York, New York, on January 
80, 1951, and continued intermittently thereafter with sessions 
in New York and Washington, D. C., until March 16, 1951. Re- 
spondents George Sirota and Sons, George Sirota, Norman L. 
Sirota and Benjamin Sirota were represented by Donald Marks 
of Baer and Marks, New York, New York, and Ben I. Melnicoff 
of Washington, D. C. Respondent Harry A. Aspinwall was repre- 
sented by Thomas A. Sully, New York, New York. Respondent 
Dyke Cullum was represented by Roy St. Lewis, Washington, D. C. 
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Benjamin M. Holstein, Office of the Solicitor, United States De 
partment of Agriculture, represented the complainant. After the 
hearing, suggested findings of fact, conclusions and orders, and 
briefs in support thereof, were filed by all parties to the proceed- 
ing. The referee issued a report recommending that the respond- 
ents be found to have violated the act as charged in the complaint 
except for the charge against the respondent partnership of mis- 
using customer’s funds which the complainant dropped after the 
hearing for lack of sufficient evidence. All respondents filed ex- 
ceptions to the referee’s report and oral argument was held before 
Judicial Officer in Washington, D. C., on February 26, 1953. 


The Hearing Record 


Although the hearing record is lengthy, much of the evidence 
does not have a direct bearing upon the issues projected by the 
complaint but deals with disputes between respondent Dyke Cul- 
lum and the other respondents. Cullum had a joint-venture deal 
with the Sirotas involving the purchase and sale of twenty tank 
cars of cottonseed oil as well as a regulated futures account in 
his own name. Differences between Cullum and the Sirotas as to 


the handling of the joint venture both in itself and considered 
together with the Dyke Cullum, the Kiki Cullum and the Jessica 
K. Jones futures trading accounts led to Cullum and the Sirotas 
taking their troubles to the Commodity Exchange Authority. A 
good deal of the hearing record is devoted to the airing of these 
differences rather than to the issues raised by the complaint. 


Evidence Concerning Failure to Report 


Douglas B. Bagnell, Chief of the Compliance and Trade Prac- 
tice Division, Commodity Exchange Authority, testified that, dur- 
ing the investigation preceeding the filing of the complaint, re- 
spondents Ben Sirota and George Sirota told him that respondent 
Dyke Cullum had given instructions for placing the five September 
soybean oil contracts in the Kiki Cullum and Jessica K. Jones 
accounts after these contracts had first been placed in the respond- 
ent Dyke Cullum’s account. Bagnell said that the position of the 
Sirotas at that time was that the five contracts belonged to re- 
spondent Dyke Cullum, that they should have combined these 
five with the existing twelve contracts in Dyke Cullum’s account 
and reported accordingly, but they had overlooked doing so per- 
haps due to a labor shortage in the office (tr. pp. 56-65). 

Bagnell also testified that Cullum told him during the course of 
the investigation that George Sirota persuaded him, Cullum, to 
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switch five long July soybean oil contracts to September, that he, 
Cullum, did not want to do this because he, Cullum, already was 
twelve contracts long for September and that adding five more 
would put him two contracts over the reporting status, and that 
George Sirota suggested placing the five contracts in the Kiki 
Cullum and Jessica K. Jones accounts. Bagnell said that Dyke 
Cullum admitted that he was conscious of the reporting require- 
ments and knew that he, Cullum, should have filed the required 
reports (tr. pp. 16-17). 

Mr. Charles E. Robinson, in charge of the Trading and Re- 
porting Section of the New York office of the Commodity Exchange 
Authority, testified for the complainant that respondent Cullum 
filed no reports. He also testified that the first reference to any 
reports by the respondent partnership occurred on July 19, 1950, 
when respondent Benjamin Sirota called in person at the New 
York office of the Commodity Exchange Authority and informed 
Mr. Robinson that the positions in the Dyke Cullum, Kiki Cullum 
and Jessica K. Jones accounts should have been combined and 
reported, but that the firm had overlooked doing so because of 
labor difficulties. The reports were subsequently filed (tr. pp. 358, 
359, 366, 367). 


Evidence Concerning Failure to Maintain Record 
Showing True Names of Parties 


Bagnell testified that, during the course of the investigation pre- 
ceding the filing of the complaint, respondent Cullum denied open- 
ing the “J. K. Jones.” account and said that respondent Aspin- 
wall suggested to him, Cullum, that Aspinwall open an account 
in the name of Jessica K. Jones, a pseudonym for Joycette K. 
Jones, secretary or clerk of the United States Senate Committee 
on Agriculture and Forestry, for the purpose of making some 
money for the election campaign of Senator Elmer Thomas, then 
chairman of the committee. Bagnell testified that Cullum said that 
Aspinwall was trying to land a job with the committee and that 
Aspinwall thought that his chances would be enhanced by this 
move. Bagnell further testified that Cullum told him that he, Cul- 
lum, expressed the opinion that Miss Jones would not approve 
but to go ahead and see if he could work it out. Cullum, according 
to Bagnell, said that this was how the Jessica K. Jones account 
was instituted and he stated also, according to Bagnell, that the 
Kiki Cullum account belonged to his daughter and that he had 
nothing to do with the trading in either account. (tr. pp. 72-75). 
Bagnell also testified concerning an interview with Miss Joycette 
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K. Jones, who did not appear as a witness at the hearing, and 
Bagnell’s memorandum of the interview dated September 22, 1950, 
was received in evidence without objection as Government Ex- 
hibit 16. The memorandum states: 
“I asked Miss Jones what she knew and what she was willing 
to tell me concerning the account carried in her name on the 
books of Sirota in New York. She said she knew nothing 
about it. 
“I then told her that on May 8, 1950, there had been a tele- 
phone call from her phone number, Atlantic 2930, at about 
1 p.m. to Sirota’s office and asked her what she would tell 
me about that phone call. She said she was at home ill on 
May 8 and that the night before Dyke Cullum had told her 
that she would get a phone call the next day from Sirota 
and had told her to give her name and give her address as 
care of Buck Jones, Odessa, Texas. She said that the next 
morning Harry Aspinwall called her from New York but 
that she did not give him the information as she was uncer- 
tain what it was all about. She then called Dyke Cullum in 
Chicago and he told her to call Sirota’s office and give them 
the name and address. She then called Sirota’s office and 
asked for Aspinwall. She was told that he was not in and 
the call was transferred to some one else whose name she did 
not get. She gave this person the name and address, as in- 
structed by Dyke. 
“Some weeks later she was called by phone from Sirota’s 
office and asked to put up additional margin in her account. 
She informed the person calling that she knew nothing about 
any account. 
“She stated that at no time had she ever given any orders 
in this account and had never received any money or put up 
any money. She said that a number of statements were mailed 
to her at the Odessa address and that she accepted and 
opened them at first. She said that they were little slips of 
paper, apparently confirmations of trades. She said that re- 
cently she had stopped accepting this mail and that it had 
been returned unclaimed to Sirota.” 

Respondent Dyke Cullum testified that George Sirota sought to 
recruit him for a “team” consisting of the Sirotas, Aspinwall and 
Ralph Moore, which was to control the soybean oil market and 
to get advance information from the United States Department of 
Agriculture and the ECA as to the Federal Government’s plans 
with respect to the purchase and marketing of soybean oil (tr. 
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pp. 498-501). He testified also that George Sirota wanted him to 
participate in the Jessica K. Jones account, that the account was 
opened by Aspinwall and the Sirotas to make money for Senator 
Thomas’ campaign and that he, Cullum, had no responsibility for 
the account or that of Kiki Cullum (tr. pp. 523-53). 

On the other hand, respondent Aspinwall testified that he was 
instructed over the telephone on May 8, 1950, by respondent Cul- 
lum to place certain trades in a “J. K. Jones” account and that 
Cullum assured him that Miss Jones would telephone to confirm 
the trades and give her name and address (tr. pp. 1787-1789). 
The testimony on behalf of the Sirotas in this connection was to 
the effect that Miss Jones did telephone and gave “Jessica K. 
Jones, c/o Buck Jones, Clark-Downes Equipment Company, 
Odessa, Texas,’”’ as the name and address of an account being 
opened (tr. pp. 1642-1643). There was evidence that no original 
deposit in this account was made although Miss Jones was asked 
to make such a deposit by a letter from the respondent partner- 
ship on May 8, 1950. On the other hand, there was evidence that 
Cullum furnished margin for the account on two occasions. One 
occasion was the $3,500 which the complaint alleged was placed 
in the Jessica K. Jones account without authority from Dyke Cul- 
lum. The testimony of the respondents other than Cullum was that 
the Dyke Cullum regulated account needed $7,000 margin and the 
Jessica K. Jones account $3,500 margin, that Aspinwall brought 
a letter to Cullum in Washington, D. C., showing the status of 
both accounts and that Cullum gave Aspinwall a check for $10,500 
to cover margin for both accounts. The other occasion testified 
to was in connection with the liquidation of the joint venture in 
the twenty cars of spot cottonseed oil when Cullum was given a 
check from the Sirotas for his investment and profit and Cullum 
in turn gave the Sirotas a check for margin in his regulated ac- 
count, the Kiki Cullum account and the Jessica K. Jones account. 
There was also evidence that Cullum gave the trading orders in 
the Jones account and received duplicates of the confirmations of 
trades. 


Misuse of Customer’s Funds 


Respondent Cullum testified that he did not authorize the Siro- 
tas to credit $3,500 of his money to the Jessica K. Jones account 
and that he protested this action to no avail (tr. pp. 15-16, 33-36, 
38-40, 512-518, 566-577, 836-839). He stated that on May 20 
Aspinwali came to his office in Washington and asked him for $10,- 
500 margin, pursuant to which he issued him a check for $10,500 
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(Government Exhibit 6). Cullum claimed that the margin was 
meant only for his own account (tr. p. 518). 

As pointed out above, however, there was evidence on behalf 
of the Sirotas that $3,500 of Cullum’s check for $10,500 was in- 
tended by Cullum to margin the Jessica K. Jones account, and 
there was also evidence that Cullum’s subsequent check for $40,- 
000 was intended by him to margin all three accounts, the Dyke 
Cullum account, the Kiki Cullum account, and the Jessica K. Jones 
account. 


FINDINGS OF FACT 


1. Respondent George Sirota and Sons is a partnership con- 
sisting of George Sirota, Norman L. Sirota, and Benjamin Sirota, 
doing business at 60 Beaver Street, New York, New York. The 
firm deals in edible oils and other commodities for its own account 
and for the account of customers. The firm was, at all times here- 
inafter mentioned, and is now a registered futures commission 
merchant under the Commodity Exchange Act and a member of 
the New York Produce Exchange, a duly designated contract mar- 
ket under the Commodity Exchange Act. 


2. Respondents George Sirota, Norman L. Sirota, and Benja- 
min Sirota are members of the respondent partnership and each 
is a registered floor broker under the Commodity Exchange Act. 


8. Respondent Harry A. Aspinwall is a member of the Chicago 
Mercantile Exchange and the New York Mercantile Exchange. He 
is a registered floor broker under the act and he engaged in the 
activity of floor broker on the New York Mercantile Exchange. At 
the time of the transactions hereinafter described, he was also 
authorized by the respondent partnership to act as its agent in 
the solicitation of business, including futures transactions to be 
executed on the New York Produce Exchange. 


4. Respondent Dyke Cullum, Hibbs Building, Washington, D 
C., is an individual who traded in commodity Solera as a cus- 
tomer of the respondent partnership. 


5. Kiki Cullum, Houston, Texas, is the daughter of Dyke Cul- 
lum. Joycette K. (or Jessica K.) Jones is an individual who for 
some time previous to May 8, 1950, was Clerk of the United States 
Senate Agriculture and Forestry Committee. 

6. In December 1949, respondent Dyke Cullum opened a fu- 
tures trading account with the respondent partnership as the 
result of solicitation by respondent Aspinwall. During succeeding 
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months, respondent Cullum did considerable trading in this ac- 
count, mainly in soybean and cottonseed oil futures. On April 22, 
1950, over the telephone from Washington, D. C., to Aspinwall in 
New York City, Cullum ordered the purchase of five October soy- 
bean oil contracts and told Aspinwall to place two of the contracts 
in a “Kiki Cullum” account. Shortly thereafter the respondent 
partnership received a customer’s agreement executed by Miss 
Kiki Cullum and a letter from Miss Cullum confirming the pur- 
chase of the two contracts. Both of these documents were dated 
April 22, 1950. Miss Kiki Cullum also made an original margin 
deposit of $2,000 in the account. 

7. On May 8, 1950, as the result of a telephone call from Dyke 
Cullum to respondent Harry Aspinwall in New York City, an 
account was opened by the respondent partnership in the name 
of “J. K. Jones” and five purchases of September soybean oil fu- 
tures were entered in the account. A few hours after the opening 
of the account, the name of the account was changed to “Jessica K. 
Jones” because of a telephone call to the respondent partnership 
by Miss Joycette K. Jones, who gave a name which was under- 
stood to be “Jessica K. Jones” and the address “c/o Buck Jones, 
Clark-Downes Equipment Company, Odessa, Texas,” as the name 
and address of an account being opened. At a later time, the name 
“Jessica” was lined out on the Sirotas’ contract ledger and re- 
placed by “Joycette.” The firm’s financial ledger carried the ac- 
count in the name “Jessica K. Jones” and throughout the life of 
the account the respondent firm in confirmations of trades and 
in correspondence described the account as the “Jessica K. Jones” 
account, or the “J. K. Jones” account. 


8. Upon the opening of the Jessica K. Jones account, the re- 
spondent partnership sent a letter to Jessica K. Jones at the Texas 
address asking for an original margin deposit in the account, but 
no reply was made and no such deposit was received by the re- 
spondent partnership. The usual customer’s agreement was not 
executed by Miss Jones. Respondent Aspinwall knew that “J. K. 
Jones” or “Jessica K. Jones” was really “Joycette K. Jones” and 
that she was Clerk of the United States Senate Committee on Agri- 
culture and Forestry. Between May 8, 1950, and August 9, 1950, 
seven contracts of September soybean oil, five contracts of July 
cottonseed oil and eleven contracts of December cottonseed oil 
were purchased and sold and the transactions entered in the Jess- 
ica K. Jones account. Trading orders for these transactions were 
given by respondent Dyke Cullum and the respondent partnership 
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sent confirmations to Miss Jones at the Texas address and dupli- 
cates to Dyke Cullum. 


9. Following the opening of the Kiki Cullum account with the 
purchase of two contracts of October soybean oil on April 22, 
1950, the following contracts were purchased and sold and placed 
in the Kiki Cullum account as the result of trading orders from 
respondent Dyke Cullum and with duplicates of the confirmations 
sent to Dyke Cullum: 

8 July cottonseed oil 

6 September cottonsed oil 
19 December cottonseed oil 
1 July soybean oil 

1 August soybean oil 

3 September soybean oil 
6 October soybean oil 


10. After the opening of the Kiki Cullum and the Jessica K. 
Jones accounts, the respondent Dyke Cullum would usually tele- 
phone from Washington, D. C., to respondent Harry Aspinwall at 
Aspinwall’s office in New York City and give Aspinwall trading 
orders. Aspinwall would either call respondent Ben Sirota on an- 
other telephone to relay the orders or would have respondent Ben 


Sirota connected with him and Cullum on a three-way telephone 
hook-up. Aspinwall would notify Cullum over the telephone of the 
execution of the orders and often Cullum would then tell Aspinwall 
which account, that is, the Dyke Cullum account, the Kiki Cullum 
account, or the Jessica K. Jones account, was to take the trades. 
Aspinwall would then give the instructions from Cullum to the 
Sirota firm. 

11. Respondent George Sirota and Sons and respondent Harry 
A. Aspinwall knew that the transactions entered in the Jessica K. 
Jones account between May 8 and August 9, 1950, as described 
above, were for the benefit and account of a person other than 
Jessica K. Jones or Joycette K. Jones. These respondents treated 
and dealt with the Jessica K. Jones account as though it were the 
account of respondent Dyke Cullum, but there was no indication 
on the books and records of George Sirota and Sons that any per- 
son other than Jessica K. Jones had any interest in the account. 


12. On June 23, 1950, respondent Dyke Cullum, for the pur- 
pose of switching forward a long position in July soybean oil, 
directed George Sirota and Sons to sell five contracts of July soy- 
bean oil and purchase five contracts of September soybean oil for 
his account. Respondent George Sirota and Sons then entered the 
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purchase of five September contracts in the account of respondent 
Dyke Cullum but subsequently, at the instructions of respondent 
Cullum, deleted such entry and entered three contracts of the said 
purchase in the Kiki Cullum account and two contracts in the 
Jessica K. Jones account. Prior to this purchase, respondent Dyke 
Cullum had bought and was holding twelve contracts of Septem- 
ber soybean oil on the New York Produce Exchange and the addi- 
tional five contracts purchased on June 23 made his total long 
position seventeen contracts. 


13. Respondent George Sirota and Sons was aware of the fact 
that the purchase of five contracts of September soybean oil on 
June 23, described in Finding of Fact 12, represented the switch- 
ing forward of a July position held by respondent Dyke Cullum, 
that respondent Cullum held a long position of twelve contracts 
in September soybean oil on the New York Produce Exchange 
prior to such purchase, and that the additional five contracts exe- 
cuted for his account gave him a total long position of seventeen 
contracts. 


14. Section 4i of the act (7 U.S.C. § 6i) requires reports in 
accordance with rules and regulations of the Secretary of Agri- 
culture whenever a person shall directly or indirectly have or 
obtain a long or short position in a future of a commodity equal 
to or in excess of such amount as shall be fixed by the Secretary 
of Agriculture. Sections 10.10, 10.11, and 10.21 of the rules and 
regulations under the act (17 CFR 10.10, 10.11, 10.21) require 
reports from any person who holds or controls open contracts 
equal to or in excess of 900,000 pounds of oil (soybean or cotton- 
seed) which is the equivalent of 15 contracts or carlots. Sections 
10.4, 10.5, 10.6, and 10.20 of the regulations require each futures 
commission merchant to report positions in a customer’s account 
whenever such positions equal or exceed 15 contracts of soybean 
oil futures (17 CFR 10.4, 10.5, 10.6, 10.20). 


15. Pursuant to the requirements of the regulations mentioned 
in Finding of Fact 14 above, reports were due from the respond- 
ent Dyke Cullum on 14 days during the period from June 23, 1950, 
to August 10, 1950, and from the respondent partnership on every 
business day during this period. Respondent Dyke Cullum filed no 
such reports although he was aware of the reporting provisions 
and of the fact that he was obligated to make such reports regard- 
less of the names of the accounts in which the contracts were 
carried. No reports of Cullum’s holdings were made by the re- 
spondent partnership until after July 18, 1950, when as a result 
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of a controversy between Cullum and the other respondents, the 
Sirotas and Cullum went to the Commodity Exchange Authority. 
The respondent partnership knew the reporting requirements of 
the regulations and knew that the five September contracts pur- 
chased for Cullum put him in reporting status. 


16. On May 22, 1950, the account carried on the books of 
George Sirota and Sons in the name of Dyke Cullum needed ap- 
proximately $7,000 for margin and the account carried in the 
name of Jessica K. Jones needed approximately $3,500 for mar- 
gin. On that date, respondent Dyke Cullum delivered to respond- 
ent Harry A. Aspinwall a check for $10,500. This sum was in- 
tended by respondent Dyke Cullum to cover the margin needed 
in both accounts and was so credited by George Sirota and Sons. 

17. On July 18, 1950, after liquidation of the spot oil transac- 
tion involving 20 tank cars of cottonseed oil, the respondent Cul- 
lum paid to respondent George Sirota and Sons the sum of $40,000 
to cover margin requirements for the Dyke Cullum account, the 
Kiki Cullum account, and the Jessica K. Jones account, knowing 
at the time that the said sum was given for the purpose of mar- 
gining all three accounts. 


18. The transactions described in the foregoing Findings of 
Fact could have been used for hedging transactions in interstate 
commerce in cottonseed oil or soybean oil or the products or by- 
products thereof, or determining the price bases of contracts in 
interstate commerce in such commodities, or for delivering such 
commodities in interstate commerce. 


CONCLUSIONS 
I 


It is admitted that respondent Dyke Cullum held a long position 
of twelve contracts of September soybean oil prior to his purchase 
of five additional long contracts on June 23, 1950, which brought 
his long position to seventeen contracts, or two over the reporting 
limit. Respondent Cullum does not dispute the fact that he failed 
to file the required reports nor does he dispute the fact that he 
intentionally failed to file. His defense is only that he was per- 
suaded to put the five contracts in the Kiki Cullum and Jessica K. 
Jones accounts by Aspinwall and the Sirotas and that since neither 
Kiki Cullum nor Jessica K. Jones authorized the placing of these 
contracts in their accounts, the purchase of the five contracts was 
never consummated and respondent Cullum was, therefore, never 
in reporting status. This defense has no merit. The purchase was 
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made on the New York Produce Exchange with George Sirota and 
Sons taking the other side of the transaction and was entered 
on the firm’s books and records. Whether Kiki Cullum or Jessica 
K. Jones approved the placing of the contracts in their accounts 
is wholly immaterial insofar as this violation is concerned. Re- 
spondent Cullum admits that the trades were made and that they 
belonged to him. Cullum himself described the arrangements as 
“shady” (tr. pp. 705, 706). Therefore, we must conclude that re- 
spondent Dyke Cullum wilfully violated the act and the regula- 
tions as charged in the complaint when he failed to report the 
purchase and the resulting market position. 


II 


Proceeding to the charge against the respondent partnership of 
wilfully failing to file reports, George Sirota and Sons became 
obligated to report Dyke Cullum’s long September soybean oil 
position of seventeen contracts as of June 23, 1950, if it knew 
that the five contracts purchased on that day belonged to Dyke 
Cullum. The evidence is clear that the firm knew this. The pur- 
chase of five Septembers for Cullum was to replace five Julys of 


Cullum and was accomplished after considerable discussion be- 
tween Cullum and the Sirotas as to what the premium would be 
for July over September. The purchases were first entered in Dyke 
Cullum’s account and later “lined out” after the firm received in- 
structions from Cullum to place three of the contracts in the Kiki 
Cullum account and two in the Jessica K. Jones account. 
Whether or not Dyke Cullum “owned” the Kiki Cullum? or 
Jessica K, Jones accounts, he gave the trading orders in these two 
accounts and “controlled” them, Respondent Benjamin Sirota tes- 
tified that the Sirotas treated Cullum as if he had a power of 
attorney in the Kiki Cullum and Jessica K. Jones accounts. Sec- 
tion 10.04(b) of the regulations provides: 
“(b) Accounts belonging to or controlled by the same per- 
son. For the purpose of reporting on Form 1001, all accounts 
which belong to or are controlled by the same person shall be 
considered one account. All accounts required to be reported 
on Form 1001 shall be known as ‘special accounts’ and the 
report thereon shall show the net position, as of the close of 
the market on the day covered by the report, of each such 


*The complaint does not charge the Sirotas or Aspinwall with any violations of the act 
or regulations with respect to the Kiki Cullum account except in connection with the three 
September soybean oil contracts of Dyke Cullum placed in the Kiki Cullum account. 
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account in each future in which there are open contracts 
equal to or in excess of such specified amount.” 

Section 1.3(j) of the regulations provides: 
“(j) Controlled account. An account shall be deemed to be 
controlled by a person if such person by power of attorney 
or otherwise actually directs trading for such account.” 

It is plain, then, that under the regulations there is no validity 
in the defense of the Sirotas to the effect that they had to follow 
Cullum’s instructions, that they had a right to assume that Cul- 
lum “gave” the five contracts to Kiki Cullum and Jessica K. Jones, 
etc. In fact, the Sirotas admit that they should have combined 
these five contracts with Cullum’s twelve September long soybean 
oil contracts for reporting purposes, but they say that they did 
not deliberately participate in a plan to avoid reporting status for 
Cullum. Their belated acknowledgement of their duty in this re- 
spect came after a break with Cullum. The evidence is that the 
Sirotas knew that Cullum had twelve September long contracts 
in the account in his name, they knew he switched five July for 
five September long contracts, they knew he gave the trading or- 
ders in the Kiki Cullum and Jessica K. Jones accounts and was 
running these accounts as well as the one in his own name, and 
they readily complied with his instructions to place the five Sep- 
tember contracts, switched from Julys, in the Kiki Cullum and 
Jessica K. Jones accounts. Too, they had been warned by the Com- 
modity Exchange Authority in a letter dated June 6, 1950 (Gov- 
ernment Exhibit 17), that their reports, including the types of 
reports involved here, were inaccurate and unsatisfactory. Un- 
questionably, the Sirotas aided Cullum in giving the appearance 
of not being in reporting status. All these facts add up to make 
the weight of the evidence as being to the effect that the firm 
wilfully failed to make the reports required by the regulations. 

III 

We come next to the charges of violating section 4 of the act 
and section 1.37 of the regulations against respondents Aspin- 
wall and George Sirota and Sons by virtue of the transactions 
entered in the Jessica K. Jones account (excluding the two Sep- 
tember soybean oil purchase contracts of June 23). The complaint 
alleges that these respondents confirmed the execution of contracts 
in commodity futures and wilfully failed to evidence such con- 
tracts by a record in writing showing the true names of the par- 
ties to such contracts in violation of section 4 of the act and sec- 
tion 1.37 of the regulations. 

Section 4 of the act makes it unlawful for “. . . any person to 
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deliver for transmission . . . any offer to make or execute, or any 
confirmation of the execution of, or any quotation or report of the 
price of, any contract of sale of any commodity for future delivery 
on or subject to the rules of any board of trade in the United 


States ... except .. .if such contract is evidenced by a record in 
writing which shows the date, the parties to such contract and 
their addresses .. .” (Emphasis supplied.) 


Section 1.37 of the regulations provides (17 CFR 1.37) : 
“Customer’s name, address, and occupation recurded; record 
of guarantor or controller of account. Each futures commis- 
sion merchant and each member of a contract market shall 
keep a record in permanent form which shall show for each 
commodity futures account carried by him the true name and 
address of the person for whom such account is carried and 
the principal occupation or business of such person as well as 
the name of any other person guaranteeing such account or 
exercising any trading control with respect to such account. 
Such record shall be open to inspection by any authorized 
representative of the Commodity Exchange Authority.” 

These respondents urge that section 4 of the act applies only 
to contracts between the members of the New York Produce Ex- 
change because the contract “slips” made up from the floor brok- 
ers’ cards at the end of the day are the only documents which 
show the “parties” to the futures contracts since the opposite party 
to each trade is lost when the contract has been cleared and the 
clearing house substituted. The same contention was made and 
overruled in Irving Weis and Co. v. Brannan et al., 171 F. (2d) 
232 (C.C.A. 2d, 1948). 

As far as the Sirota respondents are concerned, there can be no 
doubt that they did not comply with section 1.87 of the regula- 
tions. While it is not too clear as to whether these respondents 
take the position in this proceeding that Cullum “owned” the 
Jessica K. Jones account, they have maintained that Cullum had 
authority to trade in the account and was financially responsible 
for it. Indeed, they insist in their brief (p. 22) filed after the close 
of the hearing that the hearing record evidence establishes that 
Cullum “. . . caused the Jessica K. Jones account to be opened, 
that he gave the orders for trades in that account and purported 
to exercise full authority over the account; that he knew the re- 
sults of all the trading in the account; and that the account either 
belonged to him or was under his control at all times.” 

Consequently, then, under either situation, that is whether the 
Sirotas believed that Cullum owned the Jessica K. Jones account 
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or believed that he merely controlled it, the Sirota respondents 
should have shown in their records the connection of Cullum with 
the Jessica K. Jones account. This they did not do. 

Aspinwall disclaims violation of section 1.87 of the regulations 
on the ground that the regulation applies only to the futures com- 
mission merchant or member of the contract market who carries 
the accounts. He says that he was merely the solicitor or agent 
for the Sirota firm which carried the account and that, conse- 
quently, he cannot be charged with violation of this section of the 
regulations. Aspinwall participated in the setting up of the Jessica 
K. Jones account and serviced this and the Dyke Cullum and Kiki 
Cullum accounts. We conclude that this section of the regulations 
reaches him also. 

But even if we may not be correct in our view of the applicabil- 
ity of section 1.37 of the regulations to Aspinwall, section 4 of the 
act itself was breached by both Aspinwall and the Sirota respond- 
ents. Aspinwall accepted orders from Cullum by telephone to exe- 
cute trades, he confirmed the execution of trades by telephone and 
relayed directions to the Sirotas from Cullum as to the accounts 
in which the trades should be placed. Such activities under the 
circumstances constitute violations of section 4 of the act when 
Aspinwall knew that Jessica K. Jones or Joycette K. Jones was 
not the owner of the Jessica K. Jones account. Of course, the 
Sirota respondents also violated section 4 of the act as well as 
section 1.87 of the regulations by reason of the execution, con- 
firmation, etc., of contracts, and the carrying of an account in the 
name of Jessica K. Jones when it was plain, and they knew, that 
she was not the party to the contracts and was not the owner of 
the account. 

These respondents would have us conclude, however, that they 
believed that Miss Jones was the owner of the account in her 
name and that Cullum merely had some kind of oral permission 
or authority from Miss Jones to trade the account plus financial 
responsibility. This defense is no answer to the charge of violating 
section 1.87 of the regulations which required these respondents 
to make a record of the fact that Cullum controlled this account. 

In any event, though, the respondents ask us to consider them 
so naive as to believe that a person owned an account for which 
the person supplied no customer’s agreement, no funds, no trading 
orders, no power of attorney for anyone else to trade the account, 
and for which the person gave an address at which they knew 
she was not living at the time the account was opened. They ad- 
mit that Cullum opened the account, gave the trading orders and 
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furnished the funds. They stated in a letter to the Commodity 
Exchange Authority on July 20, 1950 (Sirota Exhibit 1), that 
Dyke Cullum “, . . has opened another account in a different name.” 
This was the Jessica K. Jones account which had been opened 
as far back as May 8, 1950. In the face of these facts, we cannot 
accept as true the respondents’ pleas that they believed Miss Jones 
to be the owner of the account. 

It is true, of course, as invoked by these respondents, that Miss 
Jones made a telephone call to the Sirota firm giving the name 
and the address for the account and that Miss Jones did not re- 
pudiate at least the first confirmations of trades sent to the Texas 
address, These respondents place much stress upon these aspects 
of the case and they also claim that they tried to get a power of 
attorney® executed by Miss Jones in favor of Cullum. These items 
of attempting protective coloration were merely half-gestures to 
give some semblance of regularity to the account and were recog- 
nized by Aspinwall and the Sirotas as such. Aspinwall himself 
testified as to his misgivings when he got instructions from Cul- 
lum over the telephone to place trades in “J. K. Jones” account.‘ 


IV 


The action of the Sirota respondents in placing three of the 
five September soybean oil contracts of Cullum in the Kiki Cullum 
account and two of these contracts in the Jessica K. Jones account 


* The Jessica K. Jones account was opened on May 8, 1950, but no deposit in the account 
was made until Cullum made a deposit of $8,500 on May 22, 1950, and Cullum Exhibit 1 
shows Aspinwall and the Sirota firm asking Cullum on June 26, 1950, to have “Buck” (appar- 
ently Miss Jones’ brother) execute a power of attorney in Cullum’s favor. 


* “Q Now, we will move along to the date of the opening of the Jones account, which 
was May 8, 1950. Do you recall the circumstances relating to the opening of the Jones 
account? 

“A Yes. 

“Q Will you tell us for the record what happened in that connection? 

“A On that day, Dyke called me and said he wanted to do some trading, and we talked 
generally about the market conditions, so I called down to the floor and asked them 
what the market was and got the last trade from Bernie. I proceeded then to tell 
Dyke what the last trades were. He asked me to get the bid and asked, and I got 
that for him, which I immediately transmitted to him on the telephone, and then 
he said, ‘Pick up a certain quantity of oil,’ which I immediately transmitted to 
Bernie, waiting for a report, I mean, as to whether or not it was executed. It was 
executed, I transmitted the information to Dyke, and we talked a second. He said, 
‘Put that in the Jones account.’ And I said, ‘Jones?’ I said, ‘What Jones?’ He said, 
‘J. K. Jones.’ I said ‘Dyke,’ I said, ‘Jones?’ He said, ‘J. K. Jones, Yes.’ He said, 
‘Everything will be taken care of.’ He said, ‘You know how Kiki Cullum’s account 
was handled.’ and he said, ‘Don't worry about it.’ I said, ‘Okay, Dyke, you know 
damn good and well what this whole CEA thing is about, so you ought to know what 
you are doing.’ 

“Q And then what happened? 

“A I hung up — he hung up.” (Tr. pp. 1787-1788) 
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also amounted to violations of section 4 of the act and section 1.37 
of the regulations. These respondents knew that the contracts 
were Cullum’s and, therefore, they wilfully violated these sections 
of the act and the regulations. 


V 

The Sirota respondents and Aspinwall seek escape from liability 
for the violations found by claiming that they did not participate 
in any plan to conceal Cullum’s trading and that they should not 
be found to have violated wilfully either section 4i of the act and 
the reporting regulations or section 4 of the act and section 1.37 
of the regulations. The facts demonstrate that the Sirota firm did 
not make the required reports, that Jessica K. Jones was not the 
true owner of the account in this name and that the Sirota records 
had no indication that any other person was trading the account, 
and that the Sirota firm placed in this and in another account 
contracts which they knew belonged to Dyke Cullum. They ob- 
scured the truth as to the facts of Cullum’s trading and as to the 
operation of the Jessica K. Jones account. Aspinwall was the Sirota 
firm’s agent and the Sirotas are responsible under section 2 of 
the act for the activities of Aspinwall. 

Throughout the proceeding, the Sirotas and Aspinwall seem to 
press the theory that they should be exonerated if they are suc- 
cessful in proving that they only did what Cullum told them to 
do. This avenue of escape would not be open for them in any event 
but the evidence is unmistakable that they took the risk, with 
knowledge, of playing along with a trader whom they regarded 
as influential in Washington, D. C., circles. If the fates had been 
kind, the facts might never have been known and this proceeding 
might not have been born. For several reasons, however, the 
arrangements soured and the protestations now of gullible inno- 
cence lack conviction. 

Violations of the act and the regulations need not possess as an 
indispensible ingredient, which the respondents apparently argue, 
some sort of malevolence, evil intent, or motive to hide someone 
else’s violation of the act. Wilfulness means “no more than that 
the person charged with the duty knows what he is doing” and it 
“does not mean that, in addition, he must suppose that he is break- 
ing the law.” Townsend v. United States, 95 F.(2d) 352, 358 (App. 
D. C. 1938), cert. denied, 303 U.S. 664 (1988). 
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VI 

The Sirota respondents and Aspinwall argue that their motions 
to dismiss following the presentation of the complainant’s case at 
the hearing should have been granted. Their position is that the 
only evidence presented by the complainant up to that time in the 
proceeding that could support the charges was heresay evidence, 
namely the testimony of Bagnell as to his conversations with re- 
spondent Dyke Cullum and Miss Joycette K. Jones. Upon objection 
by counsel for the Sirotas, the referee had ruled that Bagnell’s 
testimony as to Cullum’s statements was admitted in evidence 
but would be stricken if Cullum did not testify during the course 
of the hearing and thus be available for cross-examination by the 
other respondents. The insistence by these respondents upon dis- 
missal following testimony by the complainant’s witnesses is based 
upon the proposition that since an administrative finding of fact 
cannot be supported by hearsay evidence exclusively (citing such 
cases as Consolidated Edison Co, v. National Labor Relations 
Board, 306 U.S. 197, 217 (1939) ; and Willapoint Oysters v. Ewing, 
174 F.(2d) 676 (C.C.A. 9th, 1949), cert. denied, 338 U.S. 860 
(1950), these respondents had a right to dismissal of the com- 
plaint because the complainant introduced only hearsay evidence 
to support the charges. As additives to their grievances on this 
score, they complain because the complainant did not call respond- 
ent Dyke Cullum, Kiki Cullum or Miss Jones as complainant’s 
witnesses, and they point out that a result of failure to grant the 
motion to dismiss is that the complainant may utilize against 
them on the merits the testimony of another respondent, Dyke 
Cullum, who is hostile to them. 

The proposition that in an administrative proceeding the com- 
plaining agency must establish its case before it rests by means 
of the same quantity and quality of evidence necessary to support 
findings of fact following the full hearing is somewhat novel and 
intriguing. The respondents concede that they have been unable to 
discover any authorities in support of their view. But we do not 
believe it necessary to examine this point more carefully because 
there was ample evidence to warrant continuance of the hearing 
without reference to the testimony of Bagnell concerning his con- 
versations with Cullum and Miss Jones. Bagnell’s testimony about 
his conferences with the Sirotas and Aspinwall were not heresay 
as to these respondents. According to Bagnell, the Sirotas admitted 
that they should have combined, for reporting purposes, the five 
September soybean oil contracts placed in the Kiki Cullum and 
Jessica K. Jones accounts with the twelve September contracts 
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in Dyke Cullum’s account. The Sirotas also stated, according to 
Bagnell, that they considered the Kiki Cullum and Jessica K. Jones 
accounts as belonging to Dyke Cullum and that each of these 
accounts was opened upon instructions from Cullum and that he 
gave all the trading orders in these accounts. This testimony and 
the supporting exhibits, together with Robinson’s testimony con- 
cerning failure to report, were more than enough to proceed with 
the hearing. Insofar as the charge of misusing customer’s funds 
is concerned, that charge was dropped following the hearing. 
There was adequate reason, too, to continue the hearing with re- 
spect to respondent Dyke Cullum. 

On the merits, also, the weight of the evidence establishes the 
violations found against Aspinwall and the Sirotas without refer- 
ence to Cullum’s testimony or Bagnell’s testimony as to his con- 
versations with Cullum and Miss Jones. It was appropriate for 
the complainant to abandon the charge of misusing customer’s 
funds in view of the evidence that Cullum intended to margin the 
Jessica K. Jones account. 

The respondents raised a number of objections, procedural and 
otherwise, during the course of the proceeding. Some of the re- 
spondent Cullum’s objections were taken as if he were the com- 
plainant in this proceeding rather than a respondent. We do not 
consider it necessary to discuss and evaluate all the objections 
and exceptions not specifically mentioned herein. Of course, all 
requests for findings and all exceptions, objections, etc., that are 
inconsistent with this decision and order are overruled. 

Accordingly, then, sanctions should be ordered. The respondent 
partnership is responsible under section 2 of the act for the viola- 
tions found, Irving Weis and Co. v. Brannan, et al supra, whether 
or not George Sirota personally participated in or was aware of 
what was happening. Therefore, the registration of the partner- 
ship as a futures commission merchant should be suspended and 
we think a suspension of 10 days is sufficient. The registrations 
of Aspinwall, Benjamin Sirota and Norman L. Sirota as floor 
brokers should also be suspended for 10 days because these re- 
spondents were involved in the violations. With respect to George 
Sirota, we do not appraise the evidence as proving his personal 
participation in, or awareness of, the violations except that he 
learned of Cullum’s connections with the Kiki Cullum account and 
the Jessica K. Jones account when the controversy arose over 
whether the Sirotas should hold Cullum financially responsible 
for these accounts. It is clear from the evidence too, that Norman 
L. and Ben Sirota rather than George Sirota conducted the part 
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of the firm’s business dealing with the futures accounts of cus- 










se tomers. We refrain, then, from ordering suspension of the regis- 
age | tration of George Sirota as floor broker. 
he The unregistered respondent, Dyke Cullum, should be denied 
nd trading privileges on the contract markets for ten days. We do 
yn- | not deem it necessary, however, to impose this sanction also upon 
th | the registered respondents in addition to suspensions of their reg- 
dg | istrations. 
a ORDER 

The registration under the act of George Sirota and Sons as a 
he | futures commission merchant is suspended for ten days and the 





registrations under the act of Norman L. Sirota, Benjamin Sirota 
and Harry A. Aspinwall as floor brokers are suspended for ten 
days. 

All contract markets shall refuse all trading privileges to Dyke 
Cullum for a period of ten days. 

This order shall become effective on September 1, 1953. A copy 
hereof shall be served by registered mail upon each respondent 
and each contract market under the act. 











(No. 3564) 






In re L. RUDOLF COMPANY, INC., AND WILLIAM SCHAFFER. CEA 
Docket No. 57. Decided July 16, 1953. 






Motion to Dismiss Complaint Granted 
Complainant’s motion to dismiss complaint granted on the grounds that the 


evidence adduced at the hearing does not support the charges in the 
complaint. 


Mr. Benj. M. Holstein for Commodity Exchange Authority. Mr. Sidney V. 
Smith of Mechlin, Marshall & Smith, of Washington, D. C., for re- 
spondents. Mr. Maurice L. Albert of Reiger & Albert, of New York, 
New York, for New York Mercantile Exchange, amicus curiae. Mr. Will 
Rogers, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 












ORDER OF DISMISSAL 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1). The complaint charges the re- 
spondents with attempting to manipulate and with manipulating 
the price of “check” eggs in interstate commerce on July 8, 1952, 
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by means of a series of progressively advancing bids near the close 
of trading in “check” eggs on the New York Mercantile Exchange. 

The respondents filed an answer denying the charges in the com- 
plaint. A hearing was held in New York, New York, on June 2 
and 3, 1953, before Referee Will Rogers of the Office of Hearing 
Examiners, United States Department of Agriculture. 

Following the hearing, the complainant filed a motion to dis- 
miss. The motion to dismiss states that during the course of the 
investigation preceding the filing of the complaint, employees of 
the Commodity Exchange Authority obtained oral statements 
from several persons which were believed to constitute substantial 
evidence to support the charge that respondent Schaffer made the 
bids in issue in order to establish a market price and not for the 
purpose of obtaining eggs. The motion to dismiss explains that 
these persons were supoenaed and testified as complainant’s wit- 
nesses at the hearing but that their testimony at the hearing was 
substantially different from, and much weaker than, their oral 
statements given in the investigation preceding the filing of the 
complaint. The motion asks for dismissal of the complaint because 
of insufficient proof in the hearing record that an artificial or 
manipulated price was intended in the making of the bids in issue. 

The respondents filed an answer to the motion consenting to 
dismissal but submitting that the complainant should admit the 
charges to be unfounded and that the order of dismissal should 
contain a statement completely exonerating the respondents. The 
New York Mercantile Exchange, which had filed a memorandum 
as amicus curiae requesting dismissal upon the merits, also filed 
a document stating that it consented to the dismissal. The referee 
certified the complainant’s motion to the Judicial Officer. 

Since the complainant has asked for dismissal of the complaint 
upon the ground that the evidence adduced at the hearing does 
not support the charges in the complaint, the motion to dismiss 
is granted and the complaint is dismissed. 
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(No. 3565) 


In re GREAT WESTERN FOOD DISTRIBUTORS, INC., NATHANIEL E. 
HEss, CHARLES S. BORDEN, THOMAS F. HAYNES AND HARTLEY 
L. HARRIS. CEA Docket No. 48. Decided July 31, 1953. 


Modification of Order to Permit Trading Privileges 


The order of June 20, 1951 is hereby modified to permit respondents Great 
Western Food Distributors, Inc., Nathaniel E. Hess, and Charles S. 
Borden to trade for customers other than themselves or each other, in 
their capacities as registered futures commission merchants or floor 
brokers, as the case may be. 


Mr. Bernard Tomson of Bernstein, Weiss, Tomson, Hammer, and Parter, of 
New York, New York, and Mr. George L. Siegel of Arbey, Hodes, and 
Mantynband, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


MODIFICATION OF ORDER 

On June 20, 1951, an order was entered (10 A.D. 783) directing 
all contract markets to refuse all trading privileges to respondents 
Great Western Food Distributors, Inc., Nathaniel E. Hess, and 
Charles S. Borden, for a period of one year. The said order was 
subsequently stayed pending appeal, and on June 22, 1953, an or- 
der was entered vacating the stay and directing that the order of 
June 20, 1951, become effective September 1, 1953. 

The respondents filed a petition on July 30, 1953, asking that 
the order of June 20, 1951, be clarified or modified to permit trad- 
ing by respondents in their registered capacities for customers 
other than themselves. Petitioners assert that the order of June 
20, 1951, does not suspend the registrations of Great Western 
Food Distributors, Inc., as futures commission merchant, Nath- 
aniel E. Hess as floor broker, and Charles S. Borden as floor 
broker. The petitioners further assert that the complaint charges 
no misconduct against respondents in their registered capacities 
for customers other than themselves. 

It is not necessary to pass on the merits of petitioners’ asserted 
grounds for clarification or modification of the order. The com- 
plaint issued against respondents on July 12, 1948, cited respond- 
ents to show cause why all contract markets should not refuse all 
trading privileges to each of the respondents, and to show cause 
also why the registration of Great Western Food Distributors, Inc. 
as a futures commission merchant, and the registrations of Nath- 
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aniel E. Hess and Charles S. Borden as floor brokers should not 
be suspended or revoked. 

Neither the complainants’ suggested order nor the order issued 
on June 20, 1951, mentions the registration of Great Western Food 
Distributors, Inc., as a futures commission merchant, and Nath- 
aniel K. Hess and Charles S. Borden as floor brokers. The fact 
that the sanction contained in the suggested order and in the final 
order varied from the sanction specified in the complaint may 
have misled the respondents and prevented them from arguing 
for a lesser sanction at the appropriate time. 

Accordingly, the order of June 20, 1951, is hereby modified to 
permit respondents Great Western Food Distributors, Inc., Nath- 
aniel E. Hess, and Charles S. Borden to trade for customers other 
than themselves or each other, in their capacities as registered 
futures commission merchants or floor brokers, as the case may 
be. 

A copy hereof shall be served upon the respondents and the 
contract markets by registered mail. 


REMOVAL OF STAY ORDER 
In re GREAT WESTERN Foop DISTRIBUTORS, INC., NATHANIEL E. 
HEss, CHARLES S. BORDEN, THOMAS F.. HAYNES, AND HARTLEY L. 
Harris. CEA Docket No. 48. Decided July 22, 1953. Decision by 
Thomas J. Flavin, Judicial Officer. 


(No. 3566) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided July 21, 1953. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, respondent is authorized to modify its 
current schedule of rates and charges as requested in respondent’s peti- 
tion as modified by the supplemental petition, and to continue assessing 
the current schedule as so modified during the life of this order and, 
for good cause shown, this order shall become effective in less than 30 
days. 


. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Charles B. Heinemann, Jr., of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 

The respondent is now operating under an order issued on 
August 4, 1952 (11 A.D. 699), authorizing the respondent’s pre- 
decessor to file and put into effect to and including August 1, 
1953, the current schedule of rates and charges. By an order issued 
on January 6, 1953 (12 A.D. 27), the Chattanooga Union Stock 
Yards was substituted as respondent in the place of Joe Allison 
Stock Yards, Inc., the former respondent, and was made subject 
to all orders in this proceeding. of] 

By a petition filed on June 17, 1953, and a.supplemental peti- 
tion filed on July 15, 1953, respondent has requested authority 
to modify the current schedule of rates and charges in certain 
respects and to assess the current schedule as so modified until 
August 1, 1954. Notice of the filing of the petition of June 17, 1953, 
and its contents was published in the Federal Register on June 
26, 1953 (18 F.R. 3675), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person has indicated such a desire to the 
Hearing Clerk. Inasmuch as the supplemental petition filed on 
July 15, 1953, does not propose rates different from those re- 
quested in the petition filed on June 17, 1953, but merely reduces 
from two years to one year the period during which respondent 
desires to have this order remain effective, it is found that further 
notice and public procedure on this order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion, as modified by the supplemental petition, be granted, condi- 
tioned upon respondent’s continuing to comply with the nine con- 
ditions set forth in the answer of the Livestock Branch filed on 
January 19, 1951. The Livestock Branch further recommended 
that the order to be issued become effective on August 2, 1953, 
and remain in effect to and including August 1, 1954. Respondent’s 
petition of June 17, 1953, consented to the continuation of appli- 
cable conditions prescribed in previous orders. 

Inasmuch as the parties are agreed and no objection concerning 
the matter has been filed, the petition, as modified by the supple- 
mental petition, is granted, and respondent is authorized to modify 
its current schedule of rates and charges as requested and to con- 
tinue assessing the current schedule as so modified during the life 
of this order. Respondent shall continue to comply with the con- 
ditions referred to above. 
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It has been requested that this order become effective on August 
2, 1953. All interested persons have been afforded a period of 15 
days within which to indicate a desire to be heard upon the peti- 
tion for increased rates and charges. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making it effective in less 
than 30 days. 

This order shall become effective on August 2, 1953, and remain 
in effect to and including August 1, 1954, unless changed by fur- 
ther order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3567) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Decided July 24, 1953. 


Continuation of Rates and Charges 
Inasmuch as the parties are agreed, the order of August 19, 1952, is con- 
tinued in effect to and including May 1, 1954, and this order shall become 
effective on September 1, 1953. 
Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Charles B. Heinemann, Jr., of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et segq.). 

Respondents are now operating under an order issued on August 
19, 1952 (11 A.D. 701), authorizing them to file and put into effect 
to and including August 31, 1953, the current schedule of rates 
and charges. 

On June 30, 1953, a petition was filed by respondents requesting 
that the current schedule of rates and charges be continued in 
effect to April 1, 1954. In the petition it was stated that respond- 
ents were assembling more complete data for rate purposes which 
would make possible a more complete evaluation of their rate 
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status following the close of the calendar year 1953 and that at 
such time they would petition the Secretary for such adjustments 
as may be justified by the data being assembled. 

The attorney for the Livestock Branch, Production and Mar- 
keting Administration, filed an answer recommending that the 
current schedule of rates and charges be continued in effect to and 
including May 1, 1954, in order to allow additional time in which 
to study the data referred to in respondents’ petition. The an- 
swer also recommended that the reporting requirements contained 
in the order of August 19, 1952, be continued in effect as a part 
of this order. 

On July 19, 1953, respondents’ attorney concurred in the recom- 
mendations of the Livestock Branch. 

Prior to the issuance of the order of August 19, 1952, author- 
izing increases in rates and charges, notice of the petition therefor 
was published in the Federal Register and all interested persons 
were afforded an opportunity to be heard in the matter. No inter- 
ested person notified the Hearing Clerk of a desire to be heard. 
Inasmuch as the present petition does not involve an increase of 
rates and charges lawfully prescribed by the Secretary or new 
rates and charges for services not heretofore covered by order, 
it is found that further notice and public procedure on this order 
are unnecessary. 

Since the parties are agreed, the order of August 19, 1952, is 
continued in effect to and including May 1, 1954, unless changed 
by further order before the latter date. 

This order shall become effective on September 1, 1953, and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3568) 


In re THE PEORIA UNION STOCK YARDS Co. P&S Docket No. 5. 
Decided July 27, 1953. 


Modification of Rates and Charges 


Since the parties are agreed, respondent is authorized to modify its rates 
and charges as set forth in its petition of June 18, 1953 with the excep- 
tion as provided in this order, and respondent is authorized to continue 
assessing the current schedule, as modified herein, during the life of 
this order, which shall become effective on the sixth day following its 
date of signature, and remain in effect for a period of two years from 


that date. 
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Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Charles B. Heinemann, Jr., of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
December 10, 1952 (11 A.D. 1167), authorizing the respondent 
to continue assessing to and including February 11, 1955, the rates 
and charges for stockyard services authorized by certain prior 
orders. 

On June 18, 1953, respondent filed a petition requesting author- 
ity to put into effect as soon as possible certain modifications of 
its current schedule of rates and charges and to continue assessing 
the current schedule as so modified for a period of two years from 
the effective date of the order to be issued as a result of the peti- 
tion, Notice of this petition and its contents was published in the 
Federal Register on June 30, 1953 (18 F.R. 3734), and, although 
interested persons were afforded an opportunity to be heard in 
the matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 

On July 17, 1953, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed an answer stating 
that as a result of a detailed study of the reasonableness of the 
proposed rates and charges, it was the opinion of the Branch that 
the proposed increases applicable to hogs in the regular yardage 
section of respondent’s current schedule of rates and charges can- 
not be justified. The answer stated, however, that the Livestock 
Branch felt that the other proposed increases in respondent’s 
current schedule and some increase in the regular yardage rates 
for hogs are justified. Accordingly, the answer recommended the 
issuance of an order authorizing the proposed modifications in 
respondent’s current schedule which were set forth in the notice 
published in the Federal Register on June 30, 1953, except that 
in Section 1, Item 1 (regular yardage), it was recommended that 
a rate of $ .23 be authorized for rail and other than rail receipts 
of hogs in lieu of the proposed rate of $ .24 set forth in the Fed- 
eral Register notice. 

On July 19, 1958, respondent’s attorney concurred in the recom- 
mendations contained in the answer of the Livestock Branch. 
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Inasmuch as the parties are agreed, respondent is authorized 
to modify its current schedule of rates and charges in the respects 
set forth in its petition of June 18, 1958, notice of which was 
published in the Federal Register on June 30, 1953, with the fol- 
lowing exception. In Section 1, Item 1 (regular yardage), respond- 
ent is authorized to put into effect a rate of $ .23 for rail and 
other than rail receipts of hogs in lieu of the proposed rate of 
$ .24 set forth in the Federal Register notice. Respondent is au- 
thorized to continue assessing the current schedule, modified in 
the respects indicated above, during the life of this order. Re- 
spondent shall continue to file with the Livestock Branch the 
monthly reports required by prior orders herein, 

The respondent which must prepare for and be ready to comply 
with this order on its effective date desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day following its 
date of signature and remain in effect for a period of two years 
from that date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3569) 


In re Sioux City Stock YARDS COMPANY. P&S Docket No. 425. 
Decided July 28, 1953. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, respondent is authorized to modify its 
current schedule of rates and charges in the manner requested in its 
petition filed on June 30, 1953, and to continue assessing the current 
schedule as so modified during the life of this order and, for good cause 
shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Ashley Sellers of Sellers & Conner, of Washington, 
D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), in which a basic 
order prescribing reasonable rates was entered on December 18, 
1934. Supplemental orders have been entered from time to time, 
the most recent being an order entered on May 18, 1953 (12 A.D. 
469). The supplemental orders under which respondent is author- 
ized to assess the current temporary schedule of rates and charges 
are due to expire on May 31, 1955. 

By a petition filed on June 30, 1953, the respondent requested 
that an order be issued authorizing it to modify its current sched- 
ule of rates and charges in certain respects. The petition states 
that the modifications of rates and charges are requested so that 
respondent may be reimbursed for expenditures necessary to re- 
pair and replace certain of its stockyard facilities damaged as a 
result of a flood on June 8, 1953. 

Notice of the filing of the petition and its contents was pub- 
lished in the Federal Register on July 11, 1953 (18 F.R. 4066), 
and all interested persons were afforded an opportunity to be 
heard in the matter. No interested person has notified the Hear- 
ing Clerk of a desire to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer recommending that the petition be granted 
and that the order to be issued remain in effect to and including 
August 2, 1955, unless changed by further order before that date. 

Inasmuch as the parties are agreed, the petition is granted and 
respondent is authorized to modify its current schedule of rates 
and charges in the manner requested in its petition filed on June 
30, 1953. The respondent is authorized to assess the current sched- 
ule as so modified during the life of this order. The conditions set 
forth in the order of July 3, 1946 (5 A.D. 526), with respect to the 
filing of the reports and the reduction of rates upon the basis of 
information contained in said reports, shall continue to be in effect, 
except that, as required by the order of May 18, 1953, such reports 
shall be filed semi-annually. 

The respondent which must prepare for and be ready to comply 
with this order on its effective date desires to have it become effec- 
tive as soon as possible. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date. Any undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 
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ingly, good cause is found for making this order effective in less 
than 30 days. 

This order shall become effective on August 3, 1953, and remain 
in effect to and including August 2, 1955, unless changed by 
further order before the latter date. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


DISMISSAL DUE TO DEATH OF RESPONDENT 


In re WILLIAM J. HARRY, d/b/a HARRY LIVESTOCK COMMISSION 
CoMPANY. P&S Docket No. 2066. Decided July 14, 1953. Mr. 
Jerome S. Ducrest for Livestock Branch, Production and Market- 
ing Administration. Mrs. William J. Harry, Administratrix of 
William J. Harry Estate, of Grand Island, Nebraska, respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


EFFECTIVE DATE OF ORDER EXTENDED 


In re RoY HYATT AND A. E. WARD, PARTNERS, d/b/a HYATT AND 
WARD LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2033. 
Decided July 3, 1953. Mr. Harold LeVander of Kelly, LeVander & 


Gillen, of South St. Paul, Minnesota, for respondents. Decision by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER 
In re RoY HYATT AND A. E. WARD, PARTNERS, d/b/a HYATT AND 
WARD LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2033. 
Decided July 14, 1953. Mr. Harold LeVander of Kelly, LeVander 
& Gillen, of South St. Paul, Minnesota, for respondents. Decision 
by Thomas J. Flavin, Judicial Officer. 
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(No. 3570) 


PACA Docket No. 5744. Decided July 3, 1953. 


Dismissal — Evidence — Failure to Establish Breach of 

Contract — Failure to Establish Implied Warranty of Ar- 

rival of Shipment at Destination without Delay—“Tramp”’ 
Car—Diversion Orders—Negligence 


Where complainant alleged that respondent sold a carload of peaches with- 
out notifying it ‘that the shipment was a “Tramp” car and that the 
delayed arrival of the peaches resulted in damages to complainant be- 
cause of a market decline in the price of peaches, and respondent in its 
answer denied any liability, held, that (1) respondent sold to complain- 
ant not a “Tramp” car of peaches but a rolling car of the fruit which 
was at the time of sale in direct line of haul from shipping point to 
destination point; (2) diversion orders were promptly given to the rail- 
road; (3) failure to accomplish diversion was not due to negligence on 
the part of respondent; and (4) complainant has failed to establish by 
a preponderance of the evidence the alleged breach of contract by re- 
spondent on the basis of an implied warranty that the shipment would 
arrive at destination without delay and, therefore, the complaint should 
be dismissed. 

Mr. E. H, Ferguson,.of New York, New York, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY , STATEMENT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), formal 
complaint was filed on March 24, 1952. Complainant seeks to re- 
cover damages from respondent inthe amount of $290.25. It is 
alleged that respondent sold complainant a carload of peaches 
without notifying complainant that the shipment was a “‘tramp” 
car; and complainant contends the delayed arrival of the peaches 
resulted in damages to it because of a market decline in the price 
of peaches. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s representative on April 18, 1952. A copy of the report of 
investigation and a copy of the formal complaint were served upon 
respondent on April 21, 1952. Respondent filed an answer to the 
complaint on May 9, 1952, in which it denies any liability to com- 
plainant. 

Since the amount claimed is under $500, the issues are deter- 
mined under the shortened method of procedure provided by the 
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rules of practice. Under this procedure, complainant filed an open- 
ing statement of facts and respondent filed an answering state- 
ment. Complainant’s statement in reply completed the submission 
of evidence in the case. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation, whose address 
is * * *, New York. 


2. Respondent, * * *, is a corporation, whose address is 
* * *, Tilinois. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


8. On or about July 29, 1950, in the course of interstate com- 
merce, respondent sold to complainant a carload of U.S. No. 1, 
two inches and up, Turpin brand Elberta peaches, consisting of 
387 bushel baskets contained in car WFE 731387. The agreed pur- 
chase price was $5.50 per basket, or a total invoice price of $2,- 
128.50, f.o.b. shipping point acceptance final. Delivery was to be 
made to complainant at * *, New Jersey. 

4. The peaches were shipped from * * *, South Caro- 
lina, via Southern Railway, on July 28, 1950, and were consigned 
to respondent, * * *, Ohio. At the time of the sale to com- 
plainant, the car had reached * * *, North Carolina. 

5. The contract of purchase and sale was completed at about 
11:00 a.m. on July 29, 1950, At 11:10 a.m. on that date respond- 
ent confirmed the sale by telegram to complainant. At 11:25 a.m. 
respondent gave diversion instructions to the * * * office of 
the Southern Railway. However, in giving such instructions, re- 
spondent erroneously stated that the car of peaches originated at 
* * *, South Carolina, rather than at * * *, South 
Carolina. 

6. Before diversion could be accomplished by. the railroad, the 
car of peaches left * * *, North Carolina at 11:45 a.m. for 
* * * Tennessee, at which point divers‘o~ was effected, and 
the peaches were delivered to complainant at * * *, New 
Jersey, on August 1, 1950. Complainant accepted the peaches and 
paid respondent the contract purchase price of $2,128.50. 

7. The formal complaint was filed on March 24, 1952, which 
was within 9 months from the time the cause of action is alleged 
to have accrued. 
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CONCLUSIONS 


The main question for determination in this case is whether 
respondent is responsible for the failure to accomplish diversion 
of the car of peachesat * * *, North Carolina. Complainant 
is contending that respondent was negligent in failing to give 
diversion orders to the railroad until 11:25 a.m. on July 29, 1950, 
the date of the sale. The sale was completed at 11:00 a.m. Confir- 
mation was made by wire to complainant at 11:10 a.m. It seems 
to us that respondent acted with promptness and dispatch in plac- 
ing the diversion order with the railroad, since this was done 
within 25 minutes after the sale of the peaches was completed. 

Respondent admits that it erroneously gave the shipping point 
as * * *, South Carolina, instead of * * *, South Car- 
olina. According to the railroad, the result of this error was that 
diversion instructions were relayed to * * *, North Caro- 
lina, whereas had the correct shipping point been given diversion 
instructions would have gone to another office. The railroad com- 
pany states that several long distance calls were necessary to de- 
termine the correct origin of the shipment. There is no evidence 
as to the length of time required to straighten out the mistake 
and it therefore cannot be concluded that any delay in effecting 
diversion was definitely due to respondent’s error. Since the car 
containing the peaches left * * *, North Carolina at 11:45 
a.m. on July 29th, it will be observed that although respondent 
promptly gave diversion instructions to the railroad company, 
there were only 20 minutes between the time the railroad received 
the diversion order and the time the car departed from * * *. 
We cannot be certain that diversion would have been accomplished 
within 20 minutes even if the correct shipping point had been 
stated by respondent. 

Complainant vigorously contends that the car of peaches was 
not at the time of sale in the line of haul from shipping point to 
contract destination, inasmuch as it was routed via Southern Rail- 
road, destined for * * *, Ohio. There is no merit to this con- 
tention, however, as the car at the time of sale had moved less 
than 50 miles from shipping point and had not proceeded beyond 
. * North Carolina. At Asheville the car was definitely 
in the line of haul to * * *, New Jersey. It was not until 
after it left Asheville for * *, Tennessee that the car was 
moving out of line of haul from shipping point to destination. 


A determining factor in this case is the departure schedule ac- 
corded this car of peaches from * * *, North Carolina. At- 
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tached to the report of investigation, as Exhibit 4, which is a part 
of the evidence in this case, is a letter to the Department from 
the General Freight Claim Agent of the Southern Railroad at 
* * * Tennessee. It is stated in this letter that the car in 
question “was entitled to the following thru schedule: 
“No. 151 Lv: * * * 5:00 AM July 29, 
Are * *©* * $03 48 * 
No. 651 Lv: us 1:30 PM ” 29, 
Ar: * * MeFi Po *: Bh 


It is further stated that, ‘“‘The actual movement accorded was as 


follows, which advanced the schedule to which entitled thru * 
*” * * 


“Departed * * * 6:00 AM July 29, 
Arrived * * © 9:30 AM ” 29, 
Departed * * * 11:45 AM ” 29, 
Ar: o* Bd ea 

3 7:00 PMD” 


It is apparent from this that the peaches left * * *, North 
Carolina about two hours ahead of the schedule to which it was 
entitled. In all probability, if the entitled schedule had been main- 
tained diversion would have been accomplished at * * * and 
the car would have continued in the proper line of haul from ship- 
ping point to destination at * * *, New Jersey. Respondent 
was not informed that the schedule was being advanced and, there- 
fore, had no opportunity to take any precautionary steps in the 
matter. Respondent says the Southern Railway admitted error on 
its part and stated that no back haul charges would be assessed 
due to railroad error. Apparently the railroad assumed responsi- 
bility for its failure to accomplish diversion of the car until it 
reached * * *, or it would not have voluntarily made the 
back haul without charge. We believe the departure of the car 
from * * *, North Carolina two hours ahead of schedule to 
be the real reason for failure of diversion at that point. Respond- 
ent could not be expected to anticipate any such advance in sched- 
uled movement. It is concluded that respondent sold to complain- 
ant, not a “tramp” car of peaches as contended by complainant, 
but a rolling car of peaches which was at the time of sale in direct 
line of haul from shipping point at * * *, South Carolina, 
to destination point at * * *, New Jersey; that diversion 
orders were promptly given to the railroad; and that failure to 
accomplish diversion at * * *, North Carolina was not due to 
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negligence on the part of respondent. It is further concluded that 
complainant has failed to establish by a preponderance of the evi- 
dence the alleged breach of contract by respondent on the basis of 
an implied warranty that the shipment would arrive at destina- 
tion without delay. Accordingly, the complaint should be dis- 
missed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3571) 


Wo. F. HADDER & Sons v. CASSIS PRODUCE, INC. PACA Docket 
No. 6017. Decided July 13, 1953. 


Failure to Pay Balance of Purchase Price of Potatoes—Default 


Where complainant sought to recover an award of reparation in the amount 
of the alleged unpaid balance of the purchase price of potatoes sold to 
and accepted by respondent, held, that by failing to file an answer re- 
spondent admitted the material facts alleged in the complaint and 
waived an oral hearing, and that respondent’s failure to pay the balance 
of the purchase price is a violation of the act for which reparation 
should be awarded to complainant. 


Mr. Benjamin W. Franklin, of Stanton, Michigan, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 11, 1952. Formal com- 
plaint was filed on April 13, 1958. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the pur- 
chase price of 450 50-pound sacks of potatoes sold and delivered 
to respondent in November 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on May 8, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
May 8, 1953. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Wm. F. Hadder & Sons, is a partnership com- 
posed of Wm. F. Hadder and Robert L. Hadder, whose address 
is P. O. Box 62, Six Lakes, Michigan. 

2. Respondent, Cassis Produce, Inc., is a corporation whose 
address is P. O. Box 1745, Huntington, West Virginia. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 

8. In the course of interstate commerce, and by oral contract, 
complainant, on November 10, 1952, sold to respondent 428 50- 
pound sacks of U. S. Commercial potatoes at $2 per sack, and 22 
50-pound sacks of U. S. No. 2 potatoes at $1.95 per sack, f.o.b. 
shipping point in the State of Michigan. 

4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by motor truck from Six Lakes, Michigan, in 
interstate commerce to respondent at Huntington, West Virginia. 
Upon arrival at destination, respondent accepted the potatoes and 
made no complaint with reference thereto. 

5. The purchase price of the 450 sacks of potatoes is $898.90, 
of which respondent has paid only $150 to complainant. 

6. Formal complaint was filed on April 13, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Attached to the formal complaint as an exhibit, is a copy of a 
check dated November 10, 1952, for $898.90, tendered by respond- 
ent to complainant, which was returned unpaid by the bank on 
which it was drawn. 
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Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 450 sacks of potatoes is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $748.90, with interest, and the facts should be 


published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $748.90, with interest thereon 
at the rate of 5 percent per annum from December 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3572) 


VIcTORY DISTRIBUTING Co., INC. v. STEEL CITY FRUIT Co., INC. 
PACA Docket No. 5788. Decided July 15, 1953. 


Failure to Reimburse for Amount Claimed—Limitation 

Period Required under Act—Service of Informal Com- 

plaint as Matter of Discretion— Res Judicata—Defense of 
Breach of Agency Agreement 


Where complainant seeks to recover an award of reparation for a sum of 
money paid by complainant to John C. Lester Company, pursuant to 
the order of the Secretary issued on April 15, 1952, in which a joint 
award was issued against complainant and Steel City Fruit Co., Inc., 
as co-respondents, and complainant maintains that it should not be 
primarily liable in any amount to John C. Lester Company, and that 
complainant should be reimbursed by respondent for the amount paid 
by it pursuant to the joint order, and in its answer, respondent contends, 
among other things, that the action herein was not commenced by com- 
plainant within the 9-month period required by the act, and that the 
decision in the joint award is res judicata as between complainant and 
respondent herein, and that respondent paid half the amount awarded 
under protest, and counterclaimed this amount, held, that: 

(1) since the cause of action accrued on April 1, 1950 and the in- 
formal complaint was filed on December 8, 1950, the action herein was 
brought within 9 months after the cause of action accrued, as required 
by the act; 

(2) all matters pertaining to the merits of the controversy involved 
herein are res judicata, except respondent’s defense of breach by com- 
plainant of its agency agreement and the question of primary liability; 

(3) the defense of breach of the agency agreement is without merit; 

(4) the counterclaim should be dismissed; and 
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(5) respondent’s failure to reimburse complainant for the amount 
claimed by the latter is in violation of section 2 of the act for which 
reparation should be awarded complainant. 


Service of Informal Complaint as Matter of Discretion 


The question of whether or not informal complaint shall be served, and, if 
so, when it shall be served, are left to the discretion of the Branch, and 
there is no valid objection to the manner in which the Branch exercised 
its discretion in this case, where the informal complaint was held in 
abeyance and service thereof temporarily withheld for the reason set 
forth herein. 


Applicability of Rule of Res Judicata 


The rule of res judicata, applicable herein, is that a judgment in favor of 
the plaintiff in a former action is not res judicata or conclusive, in a 
subsequent action between the co-defendants, of their rights and liabili- 
ties inter se, unless those rights and liabilities were expressly put in 
issue in the first action by cross complaint or other adversary pleadings, 
and determined by judgment therein. 


Res Judicata—Questions Not Previously Decided 


All matters pertaining to the merits of this controversy have been previously 
determined and are res judicata, except respondent’s defense of com- 


plainant’s breach of its agency agreement, and the question of primary 
liability. 


Principal and Agent—Liability of Agent to Principal for Negligence 


Where respondent maintained that if complainant, in fact, were his agent, 
then the latter breached respondent’s instructions to purchase a carload 
of cauliflower grading U.S. No. 1, since this was a contract requirement 
which the cauliflower failed to meet, held, that there is no showing of 
negligence on the part of complainant, because, while an agent must 
exercise ordinary and reasonable care, skill, and diligence in the per- 
formance of his duties, and if he negligently fails to do so, he is liable 
to his principal for the resultant damages, he does not, however, insure 
the success of the undertaking or guarantee against mistakes or errors 
of judgment, and therefore, primary liability for the entire amount re- 
covered by Lester is upon respondent herein. 


. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Miller 
& Miller, Pittsburgh, Pennsylvania, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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Formal complaint was filed on July 3, 1952 for reparation of 
$170.26. This amount is the sum paid by complainant to the John 
C. Lester Company (hereinafter referred to as Lester), pursuant 
to the order of the Secretary issued on April 15, 1952 in John C. 
Lester Company v. Victory Distributing Co., Inc. and/or Steel City 
Fruit Co., Inc., PACA Docket No. 5445. The award in PACA © 
Docket No. 5445 was in the amount of $309.55 and was issued as 
a joint award against Victory Distributing Co., Inc., (hereinafter 
referred to as Victory), and Steel City Fruit Co., Inc., (herein- 
after referred to as Steel City), as co-respondents. Briefly, Vic- 
tory’s position is that it should not be primarily liable in any 
amount to Lester, and that Victory should be reimbursed by Steel 
City for the amount paid by Victory pursuant to the joint order 
in PACA Docket No. 5445. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served by registered mail upon respondent on 
July 18, 1952. A copy of the report of investigation was served 
by registered mail upon counsel for complainant on July 21, 1952. 
Respondent filed an answer to the formal complaint contending 
that the action herein was not commenced by complainant within 
the 9-month period required by the statute, and that the decision 
in PACA Docket No. 5445 is res judicata as between complainant 
and respondent herein. Other allegations by respondent are to the 
effect that the cauliflower in controversy was not purchased by 
Victory as agent for Steel City, but was purchased by Steel City 
directly from Victory as the seller; that the cauliflower failed to 
meet contract requirements and, if Victory was Steel City’s agent, 
then Victory breached its agency agreement. Respondent chal- 
lenges the relevancy herein of the findings of fact, conclusions, 
and order issued in PACA Docket No. 5445. In addition, respond- 
ent alleges that Victory made no claim for money against Steel 
City until the proceeding was brought by the John C. Lester Com- 
pany in PACA Docket No. 5445; that Steel City paid half the 
amount awarded therein under protest, and that Steel City now 


claims $170.26 from Victory as a counterclaim. 


FINDINGS OF FACT 
1. Complainant, Victory Distributing Co., Inc., is a corpora- 
tion whose post office address is 216 South Water Market, Chicago 
8, Illinois. At the time of the transaction involved herein complain- 
ant was licensed under the Act. 
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2. Respondent, Steel City Fruit Co., Inc., is a corporation 
whose post office address is 315 Fruit Exchange Building, 21st and 
Penn Avenue, Pittsburgh, Pennsylvania. At the time of the trans- 
action involved herein respondent was licensed under the Act. 


3. On or about April 1, 1950, in the course of interstate com- 
merce, complainant, acting as agent for respondent purchased 
from the John C. Lester Company of Chicago, Illinois, for re- 
spondent, and in accordance with respondent’s instructions, 500 
crates of cauliflower, American Beauty brand, represented to be 
U.S. No. 1 at origin, at a price of $1.35 per crate, f.o.b. shipping 
point in California, plus $60 topice (for a total purchase price 
of $735), then contained in car PFE 95602. The cauliflower was 
diverted to and accepted by respondent. 


4. Resales of the cauliflower were made by respondent and 
net proceeds thereof were transmitted to complainant. Complain- 
ant, in turn, transmitted such proceeds to Lester. 


5. Lester filed a complaint under the Act, PACA Docket No. 
5445, for recovery of the balance of the unpaid purchase price 
of the cauliflower shipped in car PFE 95602. The shipper joined 
Victory and Steel City as co-respondents. On April 15, 1952 the 
Secretary issued his order against Victory and Steel City jointly, 
requiring the payment by them to the John C. Lester Company 
of $309.55, plus interest. Pursuant to such order Victory paid 
Lester $170.26. 

6. The informal complaint was filed on December 8, 1950, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


We shall first discuss respondent’s defense that the claim herein 
is barred by the statutory 9-month period of limitations. Respond- 
ent does not deny that an informal complaint against it was filed 
by complainant with the Department on December 8, 1950, which 
was within 9 months from the date of the purchase of the cauli- 
flower. Respondent, however, denies that the informal complaint 
is sufficient to stay the statute. Further, in its brief respondent 
argues it did not receive proper notice of this action because the 
informal complaint was not served upon it until after the decision 
had been rendered in PACA Docket No. 5445. 

As to the sufficiency of an informal complaint to stay the statute, 
we stated in Garibaldi & Cuneo v. Ernest E. Fadler Co., 11 A.D. 
805, 811 that: 
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“The rule that the filing of an ‘informal’ as distinguished 
from a ‘formal’ complaint within the period of nine months 
after the cause of action accrued meets the requirements of 
section 6(a) of the act (7 U.S.C. 499f(a)) is so well settled 
as to require no citation of authority.” 

With respect to the question of service of the informal com- 
plaint upon respondent, the record shows that it was filed on 
December 8, 1950. At the time of filing, Victory requested that 
its informal complaint be held in abeyance pending the outcome 
of the action commenced against the two parties hereto by Lester 
in PACA Docket No. 5445. As evidenced by the following excerpt 
from the Department’s letter of acknowledgement addressed to 
Victory on December 11, 1950, which constitutes Exhibit B to 
the complaint, the Department acquiesced in this request: 

“In view of the pending case now in a formal stage, filed 
by John C. Lester Co. against you and/or Steel City Fruit 
Co. (PACA E-5442), we are sending PACA E-7180 to our 
files until decision is rendered in PACA E-5442. It is our 
understanding that if and when an award is made against 
you in E-5442 you wish to proceed against Steel City Fruit 
Co. in E-7180.” 

A decision was rendered in PACA Docket No. 5445 on April 15, 
1952. Thereafter, and on or about May 23, 1952, Victory’s in- 
formal complaint was served upon Steel City. The latter company 
indicated to the Department its unwillingness to settle the contro- 
versy. Thereafter, on July 3, 1952, Victory filed its formal com- 
plaint and that, together with the Departments’ report of investi- 
gation, was served upon respondent on July 18, 1952. 

The filing and service of informal and formal complaints is 
governed by the act and rules of practice issued pursuant thereto. 
Section 6(a) of the act reads as follows: 


“Any person complaining of any violation of any provision 
of section 2 by any commission merchant, dealer, or broker 
may, at any time within nine months after the cause of 
action accrues, apply to the Secretary by petition, which shall 
briefly state the facts, whereupon, if, in the opinion of the 
Secretary, the facts therein contained warrant such action, 
a copy of the complaint thus made shall be forwarded by the 
Secretary to the commission merchant, dealer, or broker, who 
shall be called upon to satisfy the complaint, or to answer 
it in writing, within a reasonable time to be prescribed by 
the Secretary.” 
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Section 47.3 of the rules of practice, in brief, provides for the 
filing of an informal complaint by any interested person within 
nine months after the cause of action accrues. Thereafter, the 
director shall cause such investigation to be made as, in his opin- 
ion, is justified by the facts. If the statements in the informal 
complaint and the investigation thereunder seem to warrant such 
action the director, in an effort to effect amicable or informal ad- 
justment of the matter, is required to give written notice to the 
person complained against of the facts or conduct concerning 
which complaint is made. Section 47.6 of the rules of practice pro- 
vides for the filing of a formal complaint in the event the prior 
procedure fails to effect an amicable or informal adjustment and 
indicates the probability of a violation of the act. 

First, it should be pointed out that neither the act nor the rules 
of practice contains any specific time limit within which an in- 
formal complaint shall be served upon the respondent. It is only 
“If the statements in the informal complaint and the investigation 
thereunder seem to warrant such action,” (Rules of Practice, Sec. 
47.3(b) (2)), that the informal complaint is served upon the per- 
son complained against. The questions of whether or not an in- 
formal complaint shall be served, and, if so, when it shall be 
served, are therefore left to the discretion of the Branch. In this 
case, the informal complaint was held in abeyance, and service 
thereof temporarily withheld for the reason set forth above. We 
see no valid objection to the manner in which the Branch exercised 
its discretion in the matter. 

Respondent next defends on the grounds that the facts and 
issues herein have become res judicata by virtue of our decision 
rendered on April 15, 1952, in John C. Lester Company v. Victory 
Distributing Company, Inc. and/or Steel City Fruit Company, 
Inc., PACA Docket No. 5445. In that case Lester, as the shipper 
of a carload of cauliflower, sought to recover reparation for the 
unpaid balance of the purchase price against Victory and Steel 
City. We found, and so concluded, that the cauliflower was pur- 
chased from Lester by Victory, acting as agent for an undisclosed 
principal, Steel City. We decided that the purchaser could hold 
either the agent or the undisclosed principal, and pointed out that 
the joinder of principal and agent in these proceedings is not un- 
common. An award was issued in favor of Lester against Victory 
and Steel City jointly in the amount of $309.55, plus interest. 
Respondents each have now paid half the award, and Victory 
seeks to recover the amount it paid to Lester from Steel City. 










868 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 862 


Steel City contends in this case that the relative rights and liabili- 
ties of Victory and Steel City were conclusively settled in the 
earlier proceeding, and may not again be placed in issue by subse- 
quent action between the joint respondents. Complainant takes 
the position that the parties to this proceeding are not identical 
with those in the prior case, and that the issue as to primary 
liability between Victory and Steel City was not in issue and was 
not determined in PACA Docket No. 5445. 

Pennsylvania courts follow the rule that, in order to make a 
matter res judicata there must be a concurrence of the four fol- 
lowing conditions: ‘‘(1) identity of the thing sued for, (2) iden- 
tity of the cause of action, (3) identity of persons and of parties 
to the action, and (4) identity of the quality in the persons for 
or against whom the claim is made.” Seigfried v. Boyd et al, 237 
Pa. 55, 85 Atl. 72 (1912) ; Appeal of Fisher et uz., 355 Pa. 364, 49 
Atl. 2d 626 (1946). Although the doctrine has been variously 
announced, the quotation above is the more frequent statement 
of the rule. 50 C.J.S. § 598. In Illinois the rule has been stated 
to be that ‘“‘when a former adjudication is relied upon as an abso- 
lute bar to a subsequent action, the only questions to be determined 
are whether the cause of action is the same in both proceedings, 
whether the two actions are between the same parties or their 
privies, whether the formal adjudication was a final judgment 
or decree upon the merits, and whether it was within the jurisdic- 
tion of the court rendering it.” People v. Kidd et al, 398 Illinois 
405, 75 N.E. 2d 851 (1947). 

It is true that in the earlier case, in the manner of adversaries, 
Victory alleged and Stee] City denied that Victory acted as Steel 
City’s agent; and we made a determination as to the relationship 
existing between Victory and Steel City. Also, we discussed the 
respective liabilities to Lester of these parties as undisclosed prin- 
cipal and agent. This was necessary to a determination of the 
merit of Lester’s claim against the parties. We did not, however, 
consider or discuss the primary liability as between the undis- 
closed principal and its agent, and our decision contains no con- 
clusions with respect thereto. What is stated to be the weight of 
authority, and the rule which we think is applicable herein, is that 
a judgment in favor of the plaintiff, in a former action is not res 
judicata or conclusive, in a subsequent action between the co- 
defendants, of their rights and liabilities inter se, unless those 
rights and liabilities were expressly put in issue in the first action 
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by cross-complaint or other adversary pleadings, and determined 
by judgment therein. 101 A.L.R. 104, 142 A.L.R. 727. 

We think it unnecessary to incorporate herein by reference any 
part of the record or the preliminary statement, findings of fact, 
conclusions or order in PACA Docket No. 5445. 

From the above it follows that all matters pertaining to the 
merits of this controversy have been previously determined and 
are res judicata, except respondent’s defense that Victory breached 
its agency agreement, and the question of primary liability. 

Respondent argues that if Victory in fact were his agent, then 
Victory breached respondent’s instructions to purchase a carload 
of cauliflower grading U.S. No. 1, since this was a contract re- 
quirement which the cauliflower failed to meet. As stated in Samuel 
George v. Showker Brothers, 8 A.D. 702, 708, “It is generally 
accepted that an agent must exercise ordinary and reasonable 
care, skill, and diligence in the performance of his duties and if 
he negligently fails to do so he is liable to his principal for the 
resultant damages . . . He does not, however, insure the success 
of the undertaking or guarantee against mistakes or errors of 
judgment ...” There is no showing of negligence on the part of 
Victory, and we think this defense is without merit. Clearly, pri- 
mary liability for the entire amount recovered by Lester is upon 
respondent herein. 

Steel City alleges that it paid one-half the amount awarded 
Lester in PACA Docket No. 5445 under protest, and it now claims 
$170.26 from Victory as a counterclaim. We perceive no basis for 
this claim, and hold that the counterclaim should be dismissed. 

In conclusion, respondent’s failure to reimburse complainant 
for the amount claimed is a violation of section 2 of the Act, for 
which reparation in the amount of $170.26, plus interest, should 
be awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $170.26, plus interest thereon at the 
rate of 5 percent per annum from June 1, 1952, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties, 
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(No. 3573) 


JAMES DACEY PRODUCE COMPANY v. RuSSO FRUIT COMPANY. PACA 
Docket No. 6029. Decided July 17, 1953. 


Failure to Pay Purchase Price of Horseradish Roots—Default 
Headnotes in 12 A.D. 875, applicable here. 


James Dacey Produce Company, of St. Louis, Missouri, complainant, pro se. 
Mrs, Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 30, 1952. Formal com- 
plaint was filed on May 14, 1953. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of five 
sacks of horseradish roots sold and delivered to respondent in 


September 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on June 3, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
June 2, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, James A. Dacey, doing busi- 
ness as James Dacey Produce Company, whose address is 1201- 
1211 N. Broadway, St. Louis 6, Missouri. 
2. Respondent, Russo Fruit Company, is a corporation whose 
address is 251 Cleveland Avenue, Fairmont, West Virginia. At the 
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time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about September 12, 1952, in the course of interstate 
commerce and by contract in writing, complainant sold to respond- 
ent five sacks of horseradish roots at $17.50 per sack, or a total 
price of $87.50, f.o.b. St. Louis, Missouri. 


4. On or about the date of sale, complainant shipped horse- 
radish roots meeting the specifications of the foregoing contract 
by rail from St. Louis, Missouri, in interstate commerce to re- 
spondent at Fairmont, West Virginia. Upon arrival at destination 
respondent accepted the shipment. Although requested to do so, 
respondent has failed and refused to pay the purchase price, or 
any part thereof. 


5. Formal complaint was filed on May 14, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 


provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the purchase price of the 
five sacks of horseradish roots is in violation of section 2 of the 
Act. Complainant should be awarded reparation in the amount of 
$87.50, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $87.50, with interest thereon 
at the rate of 5 percent per annum from October 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3574) 


PACA Docket No. 5660. Decided July 17, 1953. 


Dismissal—Evidence—Failure to Sustain Burden of Proof 
as to Terms and Conditions of Contract Relied upon 


Where complainant alleged that it purchased and accepted a truckload of 
carrots pursuant to a contract of sale entered into by the parties, and 
that the carrots did not meet contract specifications upon arrival at des- 
tination, and the respondent in its answer admitted the contract but 
denied that the carrots failed to meet contract specifications or that the 
complainant sustained any damages, held, that since complainant offered 
no proof and, accordingly, failed to sustain its burden of proof to es- 
tablish the terms and conditions of the contract relied upon, the breach 
thereof by respondent and the damages sustained, the complaint should 


be dismissed. 


. Meyer J. Gordon, of Needham, Massachusetts, for complainant. Messrs. 
Wallace J. Stocket and T. A. Buhl, of Batavia, N. Y. and Mr. Benjamin 
F. Smathers, of Orlando, Florida, for respondent. Mr. William F. 
Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed August 6, 1951, complainant alleges 
that it purchased and accepted a truckload of carrots pursuant to 
a contract of sale entered into by the parties, and that the carrots 
did not meet contract specifications upon arrival at destination. A 
copy of the formal complaint was served upon respondent by reg- 
istered mail on November 7, 1951, together with a copy of the 
report of investigation prepared by the Regulatory Division of 
the Fruit and Vegetable Branch. A copy of the report of investi- 
gation was also served upon complainant by registered mail on 
November 7, 1951. On December 17, 1951, respondent filed an 
answer, admitting the contract between the parties but denying 
that the carrots failed to meet contract specifications or that the 
complainant sustained any damages. 

An oral hearing was held at * * *, New York, on August 
21, 1952. No appearance was made by complainant or on complain- 
ant’s behalf and no evidence was adduced by complainant in per- 
son, by deposition or otherwise. Respondent was represented by 
counse] and two witnesses testified for respondent. 
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FINDINGS OF FACT 


1. Complainant, * * *, isa corporation whose post office 
address is * * *, Massachusetts. 


2. Respondent, * * *, is a corporation whose post office 
address is * * *, New York. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about February 3, 1951, in the course of interstate 
commerce, the parties entered into a contract for the sale by re- 
spondent to complainant of a truckload, or 600 bags, of topped 
carrots, U. S. No. 1 grade, 1 inch minimum, at $2.25 per bag 
delivered. Said contract was negotiated by * * *, Massa- 
chusetts, who acted as agent for the complainant in negotiating 
the sale. 


4. The carrots arrived at * * *, Massachusetts, on or 
about February 7, 1951, where they were accepted by complain- 
ant. A Federal inspection at destination on February 8, 1951, the 
day after arrival, of approximately 150 bags of the carrots showed 
the carrots to be as follows: 


“Generally 1 to 234 mostly 114 to 2 inches in diameter and 
4 to 10 mostly 5 to 8 inches in length. Undersize within toler- 
ance, no oversize. 

“Generally fairly well to well shaped, fairly smooth, well 
trimmed, clean. Average 8% grade defects, chiefly sunburn, 
broken and insect damage. 

“Mostly firm. 5 to 12% average 8% roots scattered through 
sacks show freezing injury being flabby and discolored, in 
some cases pithy and so located as to indicate injury occurred 
before packing. Average 2% Bacterial Soft Rot in various 
stages. 

“Fails to grade U. S. No. 1 account defects, including freez- 
ing injury, in excess of tolerance.” 


5. The Daily Fruit and Vegetable Report of the Fruit and 
Vegetable Branch, Production and Marketing Administration, 
United States Department of Agriculture, for * * *, Massa- 
chusetts, quotes the following prices for carrots in that market 
during the period February 5, 1951, through February 9, 1951, 
as follows: 

“February 5, 1951 CARROTS: Mkt stronger. L.A. crts 
bchd 6-dozen-CALIF 8.00- 9.00, 
TEXAS 7.00-8.00. 
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“February 6, 1951 CARROTS: Market stronger. Few 
sales-TEXAS L. A. crates bunched 6- 
dozen 10.00, bushel baskets topped 
and washed 4.50. 


“February 7, CARROTS: Market stronger. L. A. 
crts bunched 6-dozen, ARIZONA 
11.00-12.00; CALIF 11.00-12.00. 


“February 8, CARROTS: Market about steady. L. 
A. crates bunched 6-dozen ARIZONA 
11.50, CALIF 11.00 to 12.00; NEW 
YORK 50-lb sacks topped and washed 
2.25 few 2.50. 


“February 9, CARROTS: Market about steady. 
Few sales-CALIF. L. A. crates bunch- 
ed 6-dozen 11.00-12.00.” 

6. Although proper notice of hearing was given, complainant 
failed to appear or to produce any evidence at the hearing, nor 
was any testimony offered by complainant by deposition. 


7. The formal complaint was filed August 6, 1951, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 

The burden of proof is upon complainant to establish the terms 
and conditions of the contract relied upon, the breach thereof by 
respondent and the damages sustained. Anonymous Decisions, 5 
A.D. 565; 7 A.D. 579; 10 A.D. 13863. Complainant offered no proof 
of any kind in this proceeding and, accordingly, failed to sustain 
its burden of proof. The respondent, while denying all liability, 
offered a considerable amount of evidence concerning the trans- 
action. Much of the evidence was intended to show that the carrots 
met contract specifications and that complainant sustained no 
damages in this transaction. For lack of proof of the failure of 
the carrots to meet contract specifications and of damages sus- 
tained thereby, the complaint should be dismissed. 


ORDER 


The complaint is dismissed, 
Copies hereof shall be served on the parties. 
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‘ew (No. 3575) 
1 6- 
bed HERMAN SAPP v. SAM N. HOLMAN. PACA Docket No. 6031. De- 
cided July 17, 1953. 
A, e e 
TA Failure to Pay Purchase Price of Watermelons—Default 
Where complainant sought an award of reparation in the amount of the 
alleged purchase price of a truckload of watermelons sold and delivered 
3 to respondent, held, that in accordance with the rules of practice under 
TA the act, respondent by failing to file an answer, admitted the material 
facts alleged in the complaint, and his failure to pay promptly to com- 
WwW plainant the agreed purchase price of the produce and to reimburse 
ed complainant for the protest fee on respondent’s dishonored check is a 
violation of the act for which reparation should be awarded to com- 
plainant. 
y. Mr. W. H. Sapp, of Pavo, Georgia, complainant, pro se. Mrs. Ilene M. Crigler, 
h- Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
at 





PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 2, 1952. Formal complaint 
was filed on March 9, 1953. Complainant seeks an award of repar- 
ation in the amount of the alleged purchase price of a truckload 
of watermelons sold and delivered to respondent in May 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on June 6, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
June 4, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 























FINDINGS OF FACT 
1. Complainant is an individual, Herman Sapp, whose address 


is Route 2, Pavo, Georgia. 
2. Respondent is an individual, Sam N. Holman, whose ad- 
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dress is 2105 E. Chelsea, Tampa, Florida. At the time of the trans- 
action involved herein, respondent was not licensed under the Act, 
but was subject to license. Upon payment of the annual fee and 
accrued arrearage, respondent on August 26, 1952 was issued a 
license dating back to and including January 1952. 

3. In the course of interstate commerce, and by oral contract, 
complainant on May 30, 1952, sold to respondent 650 watermelons 
at the agreed price of $487.50 delivered, Atlanta, Georgia. 


4. Watermelons meeting the specifications of the foregoing 
contract were shipped by truck from loading point in the State 
of Florida, in interstate commerce, to respondent at Atlanta, 
Georgia. Upon arrival at destination respondent accepted the wat- 
ermelons and tendered to complainant his check in the amount of 
the purchase price of $487.50. Respondent’s check was dishonored 
by the bank on which it was drawn, and complainant paid a pro- 
test fee of $2.00 on the dishonored check. 

5. Although requested to do so, respondent has failed and re- 
fused to pay the purchase price of the watermelons and the pro- 
test fee, totaling $489.50, or any part of said total amount. 

6. Informal complaint was filed on July 2, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the truckload of watermelons and to reimburse 
complainant for the protest fee of $2.00 is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $489.50, with interest, and the facts should be pub- 


lished. 


ORDER 
Within 30 days from the date of this order respondent shall 
pay to complainant as reparation, $489.50, with interest thereon 
at the rate of 5 percent per annum from June 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3576) 








Failure to Establish Produce Failed to Meet Contract 
Requirements—F.O.B. Sale 





tract, 


nelons 






Where complainant sought to recover the purchase price of a truckload of 
potatoes consisting of a number of sacks of “pickouts,” and two sacks 
of “good” potatoes at certain prices f.o.b. Waupaca, Wisconsin, which 
were delivered by complainant and placed on respondent’s truck at ship- 
ping point, and complainant received respondent’s check for the amount 
of the purchase price of the produce which was subsequently stopped by 
respondent, held, that respondent’s defense that the produce failed to 
meet contract requirements is not established, and his contention that 
a settlement agreement was reached by the parties is not sustained by 
a preponderance of the evidence and, therefore, respondent’s failure to 
pay the purchase price of the produce is a violation of the act for which 
reparation should be awarded to complainant. 
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d re- 
pro- Meaning of Term “Suitable Shipping Condition”—F.O.B. 


Sale—Deterioration of Commodity 


Since the sale herein was an f.o.b. sale, complainant was required, pursuant 
to the regulations under the act, to place the potatoes free on board re- 
spondent’s truck at shipping point in suitable shipping condition, which 
term, in relation to direct shipments, means that the commodity, at the 
time of billing is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will insure delivery with- 
out abnormal deterioration at the destination specified in the contract. 












Evidence—Intended Meaning of Term “Pickouts” 


Where respondent admitted that he purchased “pickouts” but denied that 
they were to be “culls” or “dogs” and alleged that they were to be 
“pickouts” from No. 1 potatoes, and the evidence offered by complainant 
shows that the potatoes were “pickouts” from No. 1 grade potatoes, held, 
that in the absence of other evidence on the question, the parties intended 
the term “pickouts” to mean “pickouts” from No. 1 grade potatoes; that 

respondent has failed to sustain the burden of proving that the potatoes 

delivered were not in suitable shipping condition; and that the potatoes 
delivered to respondent were “pickouts” from No. 1 grade potatoes. 













Evidence—Failure to Sustain Burden of Proving 
Compromise Agreement 
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Where respondent alleged that the parties entered into an oral compromise 
agreement for the payment by respondent to complainant of a certain 
amount and that complainant refused to accept the check for that amount, 
held, that upon this conflict of the testimony, and in the absence of corrob- 
orated evidence, respondent has failed to sustain the burden upon it of 
proving the alleged compromise agreement. 
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Mr. Wm. E. Feathers, of Waupaca, Wisconsin, complainant, pro se. Judge 
Lawrence E. Brumleve, of Effingham, Illinois, for respondent. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


Ths is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 1, 1952, complainant seeks to 
recover, as reparation, the sum of $476.50, which is alleged to be 
the unpaid purchase price of a truckload of potatoes sold and de- 
livered to respondent. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent by registered 
mail on August 6, 1952. A copy of the report of investigation was 
served by registered mail upon complainant on the same date. 
Respondent filed an answer to the formal complaint denying lia- 
bility on the grounds that the potatoes failed to meet contract re- 
quirements. Respondent further alleges that a settlement agree- 
ment was entered into by the parties, but was breached by com- 
plainant. 

Since the amount involved herein is less than $500, the case 
is handled under the shortened method of procedure. In accordance 
with such procedure, complainant filed an opening statement; 
respondent filed five affidavits which were accepted as respond- 
ent’s answering statement; and complainant filed four affidavits 


as its reply. 


FINDINGS OF FACT 

1. Complainant is an individual, Wm. E. Feathers, whose post 
office address is Waupaca, Wisconsin. 

2. Respondent is an individual, Paul Epperson Petty, doing 
business as Petty’s Garage & Auto Parts, whose post oftice ad- 
dress is Effingham, Illinois. At the time of the transaction involved 
herein respondent was licensed under the Act. 

8. On or about November 14, 1951 in the course of interstate 
commerce, complainant sold to respondent one truckload of pota- 
toes consisting of 235 sacks of “pickouts” at $2.00 per sack, and 2 
sacks of “good” potatoes at $3.25 per sack, for a total sale price 
of $476.50 f.0.b. Waupaca, Wisconsin. 
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4. On or about the date of sale, 237 sacks of potatoes meeting 
contract requirements were delivered by complainant and placed 
on respondent’s truck at shipping point. Respondent’s driver de- 
livered to complainant respondent’s check for $476.50 and the 
potatoes were transported to Effingham, Illinois. Subsequently re- 
spondent stopped payment on its check. The entire purchase price 
remains unpaid. 

5. The formal complaint was filed on July 1, 1952 which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 

The first issue is raised by complainant’s allegation that the 
contract called for the delivery of 235 sacks of “pickout’” potatoes. 
Complainant avers that this class of potatoes is also known as 
“culls” and “dogs.” Respondent admits that he purchased “pick- 
outs” but denies that they were to be “culls” or “dogs.” Respond- 
ent alleges that they were to be pickouts from No. 1 potatoes. 
Complainant has offered evidence to show that the potatoes he 
delivered to respondent were “pickouts” from No. 1 grade pota- 
toes which complainant had previously purchased from potato 
growers. In the absence of other evidence on the question, we con- 
clude that the parties intended the term ‘“‘pickouts” to mean pick- 
outs from No. 1 potatoes. 

This was an f.o..b. sale. By definition (Regulations, 7 U.S.C. 
46.24(i)), complainant was required to place the potatoes free 
on board respondent’s truck at shipping point in suitable shipping 
condition. Subsection (j) of this regulation defines “suitable ship- 
ping condition” in relation to direct shipments to mean that the 
commodity, at the time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will insure delivery without abnormal] deterioration at 
the destination specified in the contract. 

The record does not show whether transportation service and 
conditions herein were normal. The only indication with respect 
thereto is respondent’s statement that his driver “proceeded im- 
mediately straight home” from Waupaca, Wisconsin to Effingham, 
Illinois. This is a distance of approximately 405 miles. Assuming 
for the purpose of discussion, but not deciding, that transportation 
service and conditions were normal, we proceed to the question 
whether the potatoes met quality requirements. The problem con- 
cerns, primarily, the “pickouts”, since only 2 sacks of the 237 
covered by the contract were of another description. We must 
determine whether, as pickouts, 235 sacks of potatoes were ab- 
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normally deteriorated at the time of arrival at destination. The 
evidence follows. 

In his affidavit respondent states that the potatoes were “full 
of rot and blight,” and he alleges they were unfit for human con- 
sumption. In support of this defense, respondent has submitted 
the affidavit of C. W. Ellis, who was present at the time the pota- 
toes were unloaded at destination ; the affidavit of his truck driver, 
Paul Edward Branson; the affidavit of an employee of the Effing- 
ham County Health Department; and the affidavit of an employee 
of the Shelby County Health Department. The Ellis affidavit reads, 
in part as follows: 

“IT also was at Petty’s place at the time potatoes were un- 
loaded from his truck and I will swear on oath that potatoes 
were all rotten and runnie . .. Also know Petty dumped a 
quantity in field .. .” 
Branson’s affidavit, in pertinent part, reads as follows: 
“T helped Mr. Petty grade these potatoes after we discovered 
they were no good and it is my opinion that more than half 
of these potatoes were thrown away.” 
The affidavits of both the health department officials are to the 
effect that they were requested to inspect a load of potatoes re- 
spondent had just received from complainant; and it was their 
opinion upon inspection that the “greater percentage of these 
potatoes were not fit for human consumption and that they should 
be disposed of.” Exhibit 6 attached to the report of investigation 
shows that respondent attempted to resell the potatoes to a pur- 
chaser in Vandalia, Illinois. Upon tender of delivery by respondent, 
which he states was less than 18 hours after loading on the truck, 
the shipment exuded so strong an odor that the potatoes were re- 
jected by the purchaser. Respondent affirms that proceeds on resale 
of the shipment totaled $75.50 after expenses. 

Complainant denies that the potatoes contained rot and blight 
and alleges that they were fully salable and edible as pickouts. In 
support of its position, complainant has submitted the affidavit 
of Robert L. Croker. The affiant states that on October 30, 1951 
he sold to complainant 150 sacks of potatoes which were obtained 
from sorting No. 1 grade potatoes and that, in his estimate, they 
were free from blight and fully salable and edible as pickout pota- 
toes. A similar affidavit executed by Robert W. Erickson is in the 
record, which covers the sale to complainant of 125 sacks of pota- 
toes. John Lawrence has stated in affidavit form that he purchased 
from Erickson 150 sacks of pickout potatoes from the same lot 
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as sold to complainant, and that the potatoes were not rotten and 
blighted, and were satisfactory to his customers. The affidavit of 
Jean Jorgenson is to the effect that he was present at the time of 
loading respondent’s truck, and that in his opinion the potatoes 
were of good edible quality and were fully salable as pickout 
potatoes. 

We are convinced from the above evidence that the potatoes in 
controversy were considerably deteriorated. However, it is im- 
possible to determine from such evidence the extent of the deteri- 
oration as of the time of arrival at destination. It is also impos- 
sible to determine whether the potatoes contained a latent defect; 
that is, whether the deterioration was of field origin or whether 
it originated during the transit movement. We think that it is 
questionable whether the deterioration was abnormal for “pick- 
outs.” Accordingly, we are compelled to hold that respondent has 
failed to sustain the burden upon it of proving that the potatoes 
delivered were not in suitable shipping condition. 

Respondent has also alleged that the parties entered into an 
oral compromise agreement for the payment by respondent to 
complainant of $312, and that respondent forwarded his check 
in this amount to complainant. Respondent states that complain- 
ant refused to accept the check and returned it to respondent. 
Respondent is willing to pay to complainant $75.50 which is said 
to be the net proceeds of resale. Complainant admits he refused 
to accept respondent’s check in the amount of $312, and states 
that tender thereof was not in accordance with the understanding 
of the parties. Upon this conflict in the testimony, and in the 
absence of corroborative evidence, we hold that respondent has 
failed to sustain the burden upon it of proving the compromise 
agreement alleged. 

In conclusion, respondent’s failure to pay the entire purchase 
price is a violation of section 2 of the Act, for which reparation, 
with interest, should be awarded complainant. The facts should 
be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $476.50, plus interest thereon at the 
rate of 5 percent per annum from December 1, 1951 until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties, 
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(No. 3577) 


BERT A. GEURIN v. RAY MCMINN FRUIT COMPANY. PACA Docket 
No. 5811. Decided July 22, 1953. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Evidence—Failure to Prove Misrepresentation of Produce 


Where complainant requested an award of reparation in the amount of the 
alleged balance of the purchase price of a truckload of tomatoes sold 
to and accepted by respondent, and the latter alleged that the produce 
was misrepresented; that it had no market value; and that complainant 
knew or should have known that the produce was not in merchantable 
condition at the time of sale, held, that since no evidence was submitted 
by respondent in support of its allegations, respondent’s failure to pay 
the balance of the purchase price is a violation of the act for which 
reparation should be awarded to complainant. 


Mr. Richard M. Stanley, of Immokalee, Florida, for complainant. Mr. Edward 
C. Thacker, of Hot Springs National Park, Arkansas, for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed November 15, 1951, and the 
formal complaint was filed June 24, 1952. Complainant requests 
an award of reparation in the amount of $432, the alleged balance 
of the purchase price of a truckload of tomatoes sold to respond- 
ent on or about February 22, 1951. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent on July 31, 1952. 
A copy of the report of investigation was served upon complainant 
on August 2, 1952. 

Respondent filed an answer on August 18, 1952, denying each 
and every material allegation alleged in the complaint. Respond- 
ent alleges that the merchandise sold to respondent was misrepre- 
sented and had no market value at the time of sale, and that com- 
plainant had knowledge or ought to have had knowledge that the 
goods were not in merchantable condition when sold to respondent. 

The amount in dispute does not exceed $500; therefore, the 
evidence was submitted in accordance with the shortened method 
of procedure provided in the rules of practice (7 CFR 47.20). 
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Complainant filed a request that his complaint with attached ex- 
hibit be considered as his opening statement of facts. Respondent 
failed to file an answering statement of facts within the twenty- 
day period allowed for that purpose. 


FINDINGS OF FACT 


1. Complainant, Bert A. Geurin, is an individual whose post 
office address is P. O. Box 1094, Plant City, Florida. 


2. Respondent is an individual, B. Ray McMinn, doing busi- 
ness as Ray McMinn Fruit Company, whose post office address 
is 100 Grand Avenue, Hot Springs, Arkansas. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On February 22, 1951, in the course of interstate commerce, 
complainant sold to respondent, by oral contract, 66 crates of small 
tomatoes at $3 each, 115 crates of large tomatoes at $3.50 each, 
and 15 crates of large tomatoes at $5.50 each, plus 25 cents per 
crate brokerage, making a total price of $732 f.o.b. Immokalee, 
Florida. 


4. On February 22, 1951, tomatoes conforming to the terms of 
the contract were shipped by truck from Immokalee, Florida, to 
respondent at Hot Springs, Arkansas. Respondent accepted the 
shipment of tomatoes upon arrival. On March 10, 1951, respond- 
ent paid to complainant $300 on account, leaving a balance of $432 
due on the invoice price. This amount has not been paid by re- 
spondent to complainant. 


5. An informal complaint was filed November 15, 1951, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in his verified formal complaint that on 
or about February 22, 1951, he sold to respondent 196 crates of 
tomatoes for $732 f.o.b. Immokalee, Florida; that tomatoes meet- 
ing the contract specifications were loaded on respondent’s truck 
and shipped to respondent; and that respondent accepted the toma- 
toes and paid $300, but has failed and refused to pay the balance 
of $432. Respondent’s defense as stated in his answer is “That 
the merchandise sold to defendent was misrepresented and was 
not of any market value at the time of sale; that plaintiff had 
knowledge, or ought to have had knowledge, that the goods were 
not in merchantable condition when sold to defendant.” 
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No evidence was submitted by respondent in support of his 
answer. Moreover, the allegations in the answer are inconsistent 
with the sworn statement which was filed by respondent with the 
Regulatory Division on December 29, 1951, during the investiga- 
tion of the informal complaint. In this statement, Exhibit 4A of 
the report of investigation, respondent stated ‘“‘That the goods pur- 
chased on February 22, 1951, were good merchandise...” 

The failure of respondent to pay the balance of the purchase 
price for the tomatoes is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $432 with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $432, with interest thereon at 
the rate of 5 percent per annum from March 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3578) 


HERMAN SAPP v. SAM N. HOLMAN. PACA Docket No. 6031. De- 
cided July 24, 1953. 


Amendment of Prior Order 
The order of July 17, 1953 is hereby amended as herein indicated and the 
amendments referred to are directed to be published. 
Mr. W. H. Sapp, of Pavo, Georgia, complainant, pro se. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


AMENDMENT OF PRIOR ORDER 


The order issued in this proceeding on July 17, 1953, is hereby 
amended as follows: 

1. At the end of Finding of Fact No. 4 the following sen- 
tence is added: On or about February 23, 1953, respond- 
ent paid to complainant $50 on account. 

. Finding of Fact No. 5 is amended to read as follows: 
Although requested to do so, respondent has failed and 
refused to pay the balance of the purchase price of the 
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watermelons and the protest fee, totaling $439.50, or any 
part of said balance. 


The last sentence of the second paragraph of the Conclu- 
sions is amended to read as follows: Complainant should 
be awarded reparation in the amount of $439.50, with 
interest, and the facts should be published. 


The first paragraph of the Order is amended to read as 
follows: Within 30 days from the date of this order re- 
spondent shall pay to complainant, as reparation, $439.50, 
with interest thereon at the rate of 5 percent per annum, 
from June 1, 1952 until paid. 
The above amendments shall be published and copies hereof 
shall be served upon the parties. 


(No. 3579) 


JUDKINS COMPANY v. CLYDE BERRYHILL. PACA Docket No. 5828. 
Decided July 27, 1953. 


Failure to Pay Purchase Price of Celery—F.0.B. Sale— 
Evidence—Burden of Proof as to Abnormal Deterioration 
of Commodity 


Where complainant sought to recover reparation for the purchase price of 
celery sold and delivered to respondent who denied liability on the 
ground that the produce did not meet the contract requirements, held, 
that since this is an f.o.b. sale, under the regulations under the act the 
celery was required to be in suitable shipping condition, but respondent 
has failed to sustain the burden of proof to show that the celery was 
abnormally deteriorated upon arrival at destination, and respondent’s 
failure to pay the purchase price is a violation of section 2 of the act for 
which reparation should be awarded complainant. 


Judkins Company, of New Orleans, Louisiana, complainant, pro se. Mr. Clyde 
Berryhill, of Hot Springs, Arkansas, respondent, pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 2, 1951, complainant seeks to 
recover reparation for the unpaid purchase price of 15 crates of 
celery sold and delivered to respondent. 
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A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served by registered mail upon respondent on 
September 10, 1952. A copy of the report of investigation was 
served by registered mail upon complainant on September 5, 1952. 
Respondent filed an answer to the complaint denying liability on 
the ground that the celery delivered did not meet contract require- 
ments. 

Inasmuch as the amount involved herein is less than $500, the 
case is handled in accordance with the shortened method of pro- 
cedure as provided by the rules of practice (7 CFR 47.20). In 
accordance with such procedure complainant filed an opening 
statement. Respondent, however, failed to file an answering state- 
ment. 


FINDINGS OF FACT 


1. Complainant, Judkins Company, is a partnership composed 
of Mike Gabriel, Jr. and George Tessier, whose address is 101 
Poydras Street, New Orleans, Louisiana. 


2. Respondent is an individual, Clyde Berryhill, whose address 


is Post Office Box 911, Hot Springs, Arkansas. At the time of the 
transaction involved herein respondent was licensed under the act. 


3. On or about February 21, 1952, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into an oral contract for the sale by 
complainant to respondent of 15 crates of celery, at an agreed 
price of $4 per crate (a total price of $60), f.o.b. shipping point 
in New Orleans, Louisiana. 

4. On or about the date of sale, complainant shipped by ex- 
press from New Orleans, Louisiana, to respondent in Hot Springs, 
Arkansas, 15 crates of celery meeting contract requirements, The 
celery was accepted upon arrival at destination by respondent. 

5. Although requested to do so, respondent has failed and re- 
fused to pay the purchase price, or any part thereof. 

6. The formal complaint was filed on July 2, 1952, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s only defense to this action is his unsworn state- 
ment that he received pascal celery instead of golden heart celery 
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as ordered, and that the celery shipped was rotten upon arrival 
at destination. As to the first allegation, complainant’s invoice 
refers only to “celery.” It does not appear that respondent ob- 
jected to the absence of the term “golden heart,” in complainant’s 
invoice, and we hold that this was not a contract specification. As 
to the condition of the celery, respondent alleges that it was rotten 
upon arrival at destination, but has failed to submit any corrobor- 
ative evidence in support of this allegation. Also, as evidenced by 
respondent’s telegram of July 23, 1952, addressed to the Depart- 
ment (Ex. 3 attached to the Investigation Report) respondent 
indicated he was paying complainant’s claim herein. In a sworn 
statement, Mike Gabriel, Jr., president of complainant company, 
asserts that the condition of the celery was solid and choice when 
it was shipped. This was an f.o.b. sale, and under the regulations 
(7 CFR 46.24(i) and (j)), the celery was required to be in suit- 
able shipping condition. The burden of proof is upon respondent 
to show that the celery was abnormally deteriorated upon arrival 
at destination. We tind that respondent has failed to sustain this 
burden. 

We conclude that respondent’s failure to pay the purchase price 
for the celery in controversy is a violation of section 2 of the act 


for which reparation in the amount of $60, plus interest, should 
be awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, the sum of. $60, with interest thereon 
at the rate of 5 percent per annum from March 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3580) 


M. Rotu & Sons, INc. v. A. E. FRANKLIN PACKING HousE. PACA 
Docket No. 6025. Decided July 27, 1953. 


Failure to Pay Balance of Deposit and Loss Sustained by 
Failure to Deliver Commodity—Damages 


Where complainant sought an award of reparation in the amount of the 
balance deposit and the loss sustained on potatoes which respondent failed 
to deliver, held, that in accordance with the rules of practice under act 
respondent by failing to file an answer admitted the material facts 
alleged in the complaint and waived an oral hearing, his failure to de- 
liver the potatoes resulted in damages to complainant measured by the 
difference between the contract price and the prevailing market prices 
on the dates shipments should have been made, and his failure to repay 
the unused portion of the advanced payment made by complainant and 
to deliver the potatoes constitutes a violation of section 2 of the act, for 
which reparation should be awarded complainant. 


Measure of Damages Based on Failure to Deliver Produce 


Where respondent failed to deliver several carloads of potatoes as required 
by the contract between the parties, complainant is entitled to damages 


measured by the difference between the contract price and the prevailing 
market prices on the dates shipments should have been made. 

Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on February 24, 1953. Complainant 
seeks an award of reparation in the amount of the alleged unpaid 
balance of a deposit and the loss sustained on 15 carloads of pota- 
toes which respondent failed to deliver in June 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on May 7, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
May 11, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
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would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, M. Roth & Sons, Inc., is a corporation whose 
address is 538 South Water Market, Chicago 8, Illinois. 

2. Respondent is an individual, Arthur Edward Franklin, 
doing business as A. E. Franklin Packing House, whose address 
is P. O. Box 303, Earlimart, California. At the time of the trans- 
action involved herein, respondent was licensed under the Act, 

8. On or about May 6, 1952, in the course of interstate com- 
merce, respondents sold to complainant 20 carloads (360 100-Ib. 
sacks each) of U.S. No. 1, Size A, washed Long White potatoes 
at $3.35 per sack f.o.b. shipping point, to be shipped, weather 
permitting, two cars daily, beginning June 5 to June 7, 1952, and 
ending by June 15, 1952. Pursuant to the agreement complainant 
made a deposit of $250 per car or in the amount of $5,000. 

4. Respondent shipped from shipping point in California to 
complainant in Chicago, three carloads of potatoes meeting the 
contract specifications, PFE 91828 on June 12, and PFE 67476 
and PFE 73857 on June 16, 1952. These shipments were accepted 
by complainant. On June 17, 1952, respondent shipped to com- 
plainant two additional cars of potatoes which were not in com- 
pliance with the contract, ART 17183 and PFE 8652. Complainant 
accepted these two carloads at the adjusted price of $3.10 cwt. 
Complainant paid $956 for car PFE 91828 (the invoice price of 
$1,206 less the $250 deposit). Complainant has not paid for the 
four remaining cars shipped, which have an aggregate invoice 
value of $4,644, 

5. Respondent failed to ship 15 carloads of potatoes on the 
dates specified in the contract. 

6. Federal-State of California Market News Service reports 
issued at Bakersfield, California show that in the Kern County 
district of California the weather was clear on each of the days 
from June 6, 1952 to June 17, 1952, inclusive, and that in June 
1952 shipments of potatoes were made from Earlimart, Califor- 
nia, as follows: 

Date Carloads Date Carloads 


June 6 80 June 8 0 
” 7 25 ” 9 39 














PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 888 


Date Carloads Date Carloads 
June 10 June 14 7 
won ”. 436 0 
. on oe 40 
eas oO ET 37 


7. Federal-State of California Market News Service reports, 
issued at Bakersfield, California, show the following with respect 
to f.o.b. shipping point prices of 100-lb sacks, washed long white 
potatoes from the Bakersfield-Kern District (including Earlimart) 
on the dates indicated: 


June 
1952 
6 — US No. 1, Size A, and US No. 1, 1%” min.: $5.50, occasionally 
$5.00, some $6.00 
9 — US No. 1, Size A, and US No. 1, 1%” min.: $5.25-$5.50, mostly 
$5.50 
10 — US No. 1, Size A, few US No. 1, 1%” min.: $5.00, occasionally 
low as $4.75 
11-— Pew US' Novel 1%e! mii? $3.75-$4.25, mostly 
$4.00 
12 — US No. 1, Size A, few US No. 1, 1%” min.: $3.75-$4.00 
18 — US No. 1, Size A, few US No. 1, 1%” min.: $4.00, occasionally 
higher 
16 — US No. 1, Size A, few US No. 1, 1%” min.: $3.00 
17 — US No. 1, Size A, few US No. 1, 1%” min.: $3.50-$3.75, occa- 
sionally high as 
$4.00 


8. Respondent owes complainant $106 in connection with the 
five carloads of potatoes shipped, which sum is computed as fol- 
lows: $5,000 advance, plus payment of $956 made by complain- 
ant on the first shipment (totaling $5,956), less total invoice value 
of $5,850 on the five shipments, resulting in a balance of $106 
due complainant. 


9. As a result of respondent’s failure to ship 15 carloads of 
potatoes as required by the contract between the parties, com- 
plainant sustained damages of $7,650 computed as follows: 


No. cwt. No. No. cwt. Contract Market Differ- 
June to be cwt. not Price Price ence per 
1952 shipped shipped shipped Cwt. Cut. Cwt. Damages 
720 720 $3.35 $5.50 $2.15 $1,548 
720 720 3.35 5.50 2.15 1,548 
720 720 3.35 5.50 2.15 1,548 
720 720 3.35 5.00 1.65 1,188 
720 720 3.35 4.25 -90 648 
720 360 8.35 4.00 65 234 
720 720 3.35 4.00 65 468 
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No. cwt. No. No. cwt. Contract Market Differ- 


June to be cwt. not Price Price ence per 

1952 shipped shipped shipped Cuwt. Cut. Cwt. Damages 
14 720 0 720 8.35 4.00 65 468 
15 720 720* ty oe ee cae nae aaa 


16 720 720** Giroe Tage. 23a eine Sago 











Balance of advance 106 


$7,756 


* Shipped 6-16 and accepted by complainant 
** Shipped 6-17 and accepted by complainant 
10. Formal complaint was filed on February 24, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

A balance of $106, as computed in Finding of Fact No. 8 above, 
and representing the unused portion of complainant’s advance 
payment, is due complainant from respondent. 

Respondent’s failure to ship resulted in damages to complain- 
ant measured by the difference between the contract price and the 
prevailing market prices on the dates shipments should have been 
made. Accord, National Produce Distributors, Inc. et al. v. Sam 
Balin, 11 A.D. 669, 678. The prevailing-market prices are set forth 
in Finding of Fact No. 7 above. According to contract terms, ship- 
ments at the rate of two cars daily were to begin from the period 
June 5 to June 7, and to end by June 15, 1952. It seems to us that 
this contract term is ambiguous since, if shipments at the rate of 
two cars daily were to commence as late as June 7, the contract 
could not be completed until June 16 or later. As reflected in its 
computation of damages, complainant has interpreted the contract 
to require respondent to commence shipments not later than June 
7, 1952. Accepting this interpretation of the contract (which, in- 
cidentally, is favorable to respondent), shipments would have been 
completed on June 16. Complainant failed to make any shipments 
in accordance with this contract, except for one carload of pota- 
toes shipped on June 12, Two carloads shipped on June 16 which 
were accepted by complainant will be considered as in compliance 
with the June 15 shipping date; and two carloads shipped on June 
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17 which were accepted by complainant will be considered as in 
compliance with the June 16 shipping date. Clear weather pre- 
vailed during the entire contract shipping period, and failure to 
perform is not excused by reason of weather conditions. Accord- 
ingly, damages have been computed covering the period June 7 
through 14. Since no market reports were issued on June 7 or 8, 
1952, we have used the June 6 prices for both these dates, and 
since a market report was not issued for June 14, the June 13 
price is used for this date. Complainant’s damages resulting from 
respondent’s failure to ship amount to $7,650 as set forth in Find- 
ing of Fact No. 9 above. 

Respondent’s failure to repay the unused portion of the advance 
payment made by complainant, and respondent’s failure to ship 
15 carloads of potatoes as required by the contract between the 
parties, is a violation of section 2 of the Act, for which reparation 
in the amount of $7,756, plus interest, should be awarded com- 
plainant. The facts should be published. 


ORDER 
Within 30 days from the date hereof respondent shall pay to 


complainant, as reparation, the sum of $7,756, plus interest there- 

on at the rate of 5 percent per annum from July 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3581) 


Fort Pitt Bac & BURLAP COMPANY v. THE LEEDOM & WORRALL 
CoMPANY. PACA Docket No. 5669. Decided July 29, 1953. 


Failure to Pay Balance of Purchase Price of Water- 
melons — Evidence — Abnormal Deterioration of Com- 
modity — Commodity Not in Suitable Shipping Condi- 

tion — Interstate Character of Transaction — Damages 


Where complainant sought to recover the balance of the purchase price of 
a carload of Florida watermelons sold and delivered to respondent, and 
the latter denied liability on the grounds that the watermelons were 
represented by complainant to be U.S. No. 1 grade “baby dolls,” whereas 
they were inherently defective by reason of being “diseased and infected 
with anthracnose, a disease of field origin’; that respondent’s representa- 
tive did not inspect the watermelons on track, Pittsburgh, Pennsylvania, 
and the transaction was not in interstate commerce and, therefore, the 
Secretary of Agriculture had no jurisdiction of the subject matter, held: 
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(1) the evidence shows complainant contracted to sell to respondent 
a carload of U.S. No. 1 watermelons f.o.b. Pittsburgh and that the 
watermelons were not in suitable shipping condition at the time of sale; 

(2) there is no evidence indicating that the transportation service 
and conditions were other than normal; 

(3) respondent is entitled to a deduction for the damages sustained 
by reason of the fact that the watermelons were not in suitable shipping 
condition; 

(4) since the carload of watermelons moved from Trenton, Florida 
to Pittsburgh, and was sold to respondent the following day, therefore, 
at the time of sale, the shipment had not come to rest, and did not lose 
its interstate character; and 

(5) respondent’s failure to pay to complainant the difference be- 
tween the balance of the purchase price and respondent’s damages sus- 
tained by reason of the fact that the watermelons were not in suitable 
shipping condition is a violation of section 2 of the act for which repara- 
tion should be awarded to complainant. 


Transaction Constituting Interstate Commerce 


Respondent’s contention that the sale of the watermelons was not in inter- 
state commerce is without merit, since the carload of watermelons moved 
from Trenton, Florida to Pittsburgh, and was sold to respondent the 
following day, and therefore, at the time of sale, the shipment had not 
come to rest, and did not lose its interstate character. 


. A. N. Brockway, of Pittsburgh, Pa., for complainant. Messrs. Shumaker, 
Kiester & Coulter, of Butler, Pa., for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed November 26, 1951, in which com- 
plainant seeks to recover $785.34, alleged to be the unpaid balance 
of the purchase price of a carload of Florida watermelons sold 
and delivered to respondent in June 1951. 

A copy of the formal complaint was served by registered mail 
upon respondent on December 15, 1951, and a copy of the report 
of investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, was served on the same date. A copy of the report 
of investigation was served by registered mail upon complainant 
on December 14, 1951. 

An answer was filed January 2, 1952, in which respondent de- 
nied liability on the grounds that the watermelons were repre- 
sented by complainant to be U.S. No. 1 grade, “baby-dolls,” where- 
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as they were inherently defective by reason of being “diseased and 
infected with anthracnose, a disease of field origin” ; that respond- 
ent’s representative did not inspect the watermelons on track, 
Pittsburgh, Pennsylvania; and that the transaction was not in 
interstate commerce and the Secretary of Agriculture was there- 
fore lacking in jurisdiction. 

A copy of the answer was served upon complainant. Although 
the amount involved in this proceeding exceeds $500, neither party 
requested an oral hearing. Accordingly, the shortened method of 
procedure was followed as provided in section 47.20 of the rules 
of practice (7 CFR 47.1 et seq.). Complainant filed a brief and 
requested that the complaint with attached exhibits be considered 
as its opening statement of facts. Respondent requested that its 
answer to the complaint be considered as its answering statement 
of facts. 


FINDINGS OF FACT 


1. Complainant, Fort Pitt Bag & Burlap Company, is a part- 
nership composed of Louis Caplan and Ben Kottler, whose post 
office address is 47 18th Street, Pittsburgh, Pennsylvania, 


2. Respondent, The Leedom & Worrall Company, is a corpora- 
tion whose post office address is Butler, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


38. On June 25, 1951, in the course of interstate commerce 
complainant sold to respondent the Florida watermelons then on 
track at Pittsburgh, Pennsylvania, in car SLSF 47823, for the 
agreed price of $1,135, f.o.b. Pittsburgh. Complainant represented 
at the time of sale that the car contained 993 melons of U.S. No. 1 
grade. 

4. Car SLSF 47823 was shipped from Trenton, Florida, on 
June 20, 1951. The watermelons were officially inspected immedi- 
ately prior to shipment and were certified to be “U.S. No. 1, aver- 
aging not less than 28 lbs.” with no decay. 

5. The car arrived at Pittsburgh at 8:30 a.m., June 24, 1951, 
and was diverted to respondent on June 25, 1951. The car arrived 
at Butler on June 27, 1951, and was placed for unloading at 1:00 
p.m. the following day. 

6. Respondent inspected the carload of watermelons the morn- 


ing of June 28, 1951, and requested an inspection by the Pennsyl- 
vania Railroad Inspection Agency. The agency inspected the mel- 
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ons at 10 a.m., June 28 and reported “623 melons rotting, due to 
infection with anthracnose.” The 623 melons referred to in the 
report as rotting were left in the car by respondent and they 
were dumped by the carrier as worthless. 


7. Respondent unloaded and disposed of the remaining 370 
melons. On a claim filed with the carrier in connection with the 
623 melons, respondent was allowed the value of 10 melons found 
to be cracked on arrival. 


8. On or about July 17, 1951, respondent sent to complainant 
a check for $37.22, in payment for the melons. Complainant re- 
fused to cash this check. 


9. The 993 watermelons would have had a minimum market 
value at Butler of $1171.03, if they had been of the quality repre- 
sented. The watermelons had a market value of $448.02. Respond- 
ent was damaged in the amount of $723.01 (the difference between 
$1,171.03 and $448.02). 


10. There is due and owing complainant $62.33, the purchase 
price of $1,135, less the freight charges of $349.66 paid by re- 
spondent for the transit between shipping point and Pittsburgh, 


and less respondent’s damages of $723.01. 


11. Formal complaint was filed November 26, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that the carload of 
watermelons involved herein was sold to respondent while it was 
on track at Pittsburgh, Pennsylvania, at the agreed price of $1,135 
f.o.b. Pittsburgh, Pennsylvania, and that the watermelons were 
inspected by complainant and Sam Allen, and they showed no 
decay or disease. In its answer to the complaint respondent alleged 
that Louis Caplan represented to Sam Allen that he had a carload 
of U.S. No. 1 watermelons and he described them as “‘baby-dolls” 
(meaning in the trade melons of top-grade quality and in excel- 
lent condition) ; that Louis Caplan opened the door of the car and 
Allen looked at the melons from the entrance; and that the melons 
appeared to be as represented, with no decay or disease. Respond- 
ent alleged further that it purchased the melons relying on com- 
plainant’s representations. 

The allegations contained in respondent’s answer are supported 
by the affidavit of Sam Allen, a photostatic copy of which is a part 
of the report of investigation. Complainant has offered no evi- 
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dence to show that the representations were not made or that 
Allen did more than look at the melons through the car door. In 
fact, complainant did not submit a sworn statement by Louis Cap- 
lan as to what was said or done at the time of the transaction, 
although Caplan appears to have been the one who handled the 
transaction for complainant. It is concluded that complainant con- 
tracted to sell to respondent a carload of U.S. No. 1 watermelons 
f.o.b. Pittsburgh. 

The term “‘f.o.b.” as defined in section 46.24(i) of the regula- 
tions under the act means that the produce sold is to be placed 
free on board the car at shipping point, in suitable shipping con- 
dition. Section 46.24(k) defines “suitable shipping condition” in 
connection with reconsigned, rolling, or trampcars to mean that 
the commodity, at time of sale, is in a condition which, if the ship- 
ment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale. 


The report of investigation contains copies of several letters 
received by the Regulatory Division from the freight claim agent 
of the Pennsylvania Railroad, the carrier which handled the car 
between Pittsburgh and Butler, Pennsylvania. It appears there- 
from that the car arrived at Butler on June 27 and was placed for 
unloading. Respondent was notified thereof. Immediately after 
opening the car doors respondent requested an inspection by the 
carrier. The Perishable Freight Inspection Report of the inspec- 
tion made at 10 a.m. June 28, 1951, states “623 melons rotting, 
due to infection with anthracnose.” These melons were left in the 
car by respondent and were dumped by the carrier. A claim filed 
by respondent with the carrier was disallowed for any amount in 
excess of $12.90, covering the value of 10 cracked melons. Re- 
spondent stated that 370 melons, the balance of the load, were 
good and that it unloaded and disposed of these melons. 

There is no evidence indicating that the transportation service 
and conditions between Pittsburgh and Butler were other than 
normal, Respondent claims that it is not disputed that Anthrac- 
nose is a disease of field origin. In our opinion, the amount of 
deterioration on June 28, 1951, was abnormal for watermelons 
purchased as U.S. No. 1 grade on June 25, 1951. Therefore, it is 
concluded that the watermelons were not in suitable shipping con- 
dition at the time of sale. It is deemed unnecessary to decide 
whether the melons at that time were U.S. No. 1 grade. 


In this proceeding, complainant is seeking to recover the pur- 
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chase price of $1,135, less the freight charges paid by respondent 
for the transit movement of the carload between Trenton, Florida, 
and Pittsburgh, Pennsylvania. From this amount respondent is 
entitled to a deduction for the damages sustained by reason of 
the fact that the watermelons were not in suitable shipping con- 
dition. In the absence of any evidence to show what the 993 water- 
melons would have been worth if they had been in suitable ship- 
ping condition, we take the delivered cost at Butler of $1,171.03 
(the contract price of $1,135 plus freight charges of $36.03 be- 
tween Pittsburgh and Butler). The value of the 370 melons which 
respondent disposed of, plus the 10 melons on which the carrier 
granted an allowance, is $448.02 (the delivered cost per melon of 
$1.179 x 380 melons). The damages sustained by respondent are 
the difference between $1,171.03 and $448.02, or $723.01. 

Respondent contended in its answer that the sale of the water- 
melons was not in interstate commerce. The carload of watermel- 
ons moved in interstate commerce from Trenton, Florida, to Pitts- 
burgh, and was sold to respondent the following day. At the time 
of sale, the shipment had not come to rest in the sense that its 
interstate character had ended. William Shapiro v. Reuben Rosen- 
thal Co., 9 A.D. 1025. 

There is due and owing to complainant $62.33, the difference 
between the balance of the purchase price of $785.34, and re- 
spondent’s damages of $723.01. Respondent’s failure to pay this 
amount to complainant is a violation of section 2 of the act. Repar- 
ation should be awarded to complainant in the amount of $62.33, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $62.33, with interest thereon at 
the rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3582) 


JOHN R. HANSEN Co. v. PACIFIC PRODUCE COMPANY. PACA Doc- 
ket No. 5723. Decided July 29, 1953. 


Failure to Pay Balance of Purchase Price—Dismissal of 

Counterclaim — Evidence — Failure to Establish Counter- 

claim—Inapplicability of California Statute of Frauds— 
Effect of Acceptance of Part of Goods 


Where complainant sought to recover the balance of the purchase price of 
80 carloads of onions and respondent filed an answer and counterclaim 
denying liability and alleging that it had purchased 54 carloads of onions 
from complainant, but that complainant had delivered only 19 carloads 
and has failed to deliver the remaining carloads, resulting in damages 
to respondent, held: 

(1) since respondent stipulated at the hearing that it had purchased 
and received from complainant the 30 carloads of brown onions and that 
it had not paid a certain amount of the purchase price, only the re- 
spondent’s counterclaim was left for determination; 

(2) the complainant’s defense to the counterclaim based upon the 
California Statute of Frauds is without merit; 

(3) respondent failed to establish by preponderance of the evidence 
that the alleged contract upon which its counterclaim is based was actu- 


ally entered into by the parties and, therefore, the counterclaim should 
be dismissed; and 

(4) respondent’s failure to pay the balance of the purchase price for 
the 30 carloads of onions is a violation of section 2 of the act for which 
reparation should be awarded to complainant. 


Applicability of Statute of Frauds of California 


Complainant’s contention that the alleged oral contract upon which respondent 
based its counterclaim, even if entered into, is within the Statute of 
Frauds and therefore unenforceable, is untenable, since the California 
Statute of Frauds is not substantive, but is procedural, and the act under 
which this proceeding is brought does not require that the contracts for 
the sale of perishable agricultural commodities be in writing and, further- 
more, even if the California Statute was substantive, in effect, the ac- 
ceptance of part of the goods would remove the alleged contract from the 


statute. 


. Arthur H. Connolly, Jr. of St. Clair, Connolly & Cerini, of San Fran- 
cisco, California, for complainant. Mr. J. C. Simpson of Langer & Simp- 
son, of San Francisco, California, for respondent. Mr. David S. Kaplan, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed January 7, 1952, alleging that com- 
plainant sold to respondent 30 carloads of brown onions for $19,- 
966.66 but that respondent paid only $11,892.26 and failed to pay 
the remaining $8,074.40. 

The Regulatory Division of the Fruit and Vegetable Branch 
made an investigation and a copy of its report thereon was served 
upon complainant on March 24, 1952. On the same day, copies 
of the formal complainant and the report of investigation were 
served upon respondent. Respondent filed an answer and counter- 
claim denying liability and alleging that it had purchased 54 car- 
loads of onions from complainant, but that complainant had de- 
livered only 19 carloads and had failed to deliver the remaining 
carloads, thereby damaging respondent in the amount of $15,- 
153.26. 

An oral hearing was held at San Francisco, California, on Sep- 
tember 17, 1952, at which both parties were represented by coun- 
sel. Respondent there stipulated that the allegations in the com- 
plaint were correct, thus leaving only the counterclaim at issue. 
There were offered in evidence certain documents which are at- 
tached to the transcript of the hearing marked Complainant’s 
Exhibits 1 to 46, inclusive, and Respondent’s Exhibits 1 to 11, 
inclusive. At the hearing testimony for complainant was given 
by Ray D. Davis, who was complainant’s general manager at the 
time of the transactions which gave rise to this proceeding. Testi- 
mony for respondent was given by Edward M. Bloch, one of the 
members of the partnership, and by one additional witness, James 
A. Hall. 


FINDINGS OF FACT 


1. Complainant is an individual, Mildred A. Hansen, doing 
business as John R. Hansen Company, whose post office address 
is 510 Battery Street, San Francisco, California. As of May 1, 
1952, complainant became a limited partnership composed of 
Mildred A. Hansen as the limited partner and Ray D. Davis as the 
general partner. At the time of the transactions involved herein. 
complainant was licensed under the Act. 

2. Respondent is a partnership composed of Edward M. Bloch, 
Walter D. Loder and Harold I. Bloch, doing business as Pacific 
Produce Company, whose post office address is 510 Battery Street, 
San Francisco, California. At the time of the transactions involved 
herein, respondent was licensed under the Act. 
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3. From on or about September 26, 1951, to on or about Octo- 
ber 23, 1951, and contemplating the shipment of a perishable agri- 
cultural commodity in the course of interstate commerce, com- 
plainant by oral contracts sold to respondent 30 carloads of brown 
onions, f.o.b. San Lucas, California, at prices totaling $19,966.66. 
These onions were shipped from San Lucas, California to respond- 
ent in Louisiana in accordance with the contracts and accepted 
by respondent. 


4. Respondent paid complainant $11,892.26 but failed to pay 
the remaining $8,074.40. 


5. Formal complaint was filed January 7, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent stipulated at the hearing that it had purchased and 
received from complainant the 30 carloads of brown onions re- 
ferred to in the complaint and that it had not paid $8,074.40 of 
the purchase price. This left only the counterclaim in issue. 

The counterclaim is based upon an oral contract allegedly en- 
tered into on October 9, 1951, by Ray D. Davis acting for com- 
plainant and Edward M. Bloch acting for respondent. Respondent 
alleges that under this contract complainant was bound to sell and 
deliver 54 carloads of onions to respondent and that complainant 
delivered only 19 of these carloads and refused to deliver the re- 
maining carloads, thereby causing respondent certain damages. 

Complainant urges that the alleged oral contract upon which 
respondent bases its counterclaim, even if entered into, is within 
the Statute of Frauds and therefore unenforceable. We cannot 
agree. The California Statutes provide that an oral contract for 
the sale of goods of the value of $500 or upwards shall not be 
enforceable unless some note or memorandum in writing of the 
contract or sale be signed by the party to be charged. California 
Civil Code §§ 1624a(1), 1724(1) ; California Code Civil Procedure 
§ 1973a. A contract falling within these statutes is not illegal or 
void, but merely voidable and unenforceable. Dessert Seed Co. v. 
Garbus, 66 C.A. 2d 838, 153 P 2d 184 (1944). Therefore, the sta- 
tute is not substantive, but is procedural. The act under which this 
proceeding was brought does not require that contracts for the 
sale of perishable agricultural commodities be in writing. Accord- 
ingly, where a State statute of frauds is procedural, such statute 
is not applicable in a reparation proceeding under the act to deny 
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a complainant the right to secure a reparation order. Joseph Roth- 
enberg v. H. Rothstein & Sons, 183 F. 2d 524 (8rd Cir. 1950). 
See also Anonymous, 10 A.D. 1107. But even if we were to assume 
that the California Statutes were substantive in effect, acceptance 
of part of the goods would remove the alleged contract from the 
statute; for it seems reasonably clear that if the alleged contract 
was actually made, then some of the deliveries must have been 
made pursuant to that contract. Complainant’s defense to the 
counterclaim based upon the California Statute of Frauds is with- 
out merit. 

We turn now to the central question: Was a contract entered 
into by the parties to this proceeding binding complainant to sell 
and respondent to purchase 54 carloads of onions? 

The testimony of the parties is in direct conflict. Mr. Edward 
Bloch for respondent testified that on the morning of October 9, 
1951, he walked to complainants’ office, showed complainant’s Mr. 
Ray Davis cables representing Cuban orders for 54 carloads of 
No. 1 onions and 7 carloads of No. 2 onions for shipment in late 
October and early November, told Mr. Davis that he had to either 
confirm them or cancel and that he did not want to confirm unless 
he was sure complainant could supply the onions at the same price 
as that which had prevailed on previous sales between the parties 
($1.10 untagged or $1.12 tagged) ; that Mr. Davis then said he 
would have to call the country and talk to his growers; and that 
shortly after 1:00 p.m. on the same day Mr. Davis informed him 
that he had talked with the country, that they would have the 54 
No. 1s but not the 7 No. 2s, and that it was all right to confirm the 
orders. 

Mr. Ray Davis for complainant testified that Mr. Blochs testi- 
mony concerning these October 9 conversations was a complete 
fabrication. He stated that Mr. Bloch and himself occupy offices 
on the same floor in the same building; that they discussed the 
onion market generally almost daily; and that the transactions 
between them consisted entirely of orders for small numbers of 
cars which were placed on a week to week basis. 

There appears to be nothing in the record which definitely sub- 
stantiates the testimony of either of these two men. Probably the 
strongest point made in favor of complainant is that respondent 
apparently concedes that during the 1951 season it purchased in 
the neighborhood of 41 carloads of onions from complainant alto- 
gether apart from the 19 allegedly delivered under the 54 carload 
contract and that all of these were ordered on a week to week 
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basis. A contract for 54 carloads would certainly seem to have 
been a marked deviation from the usual pattern of business deal- 
ings between the parties. 

Another point in favor of complainant is that even according 
to the testimony of respondent’s Mr. Bloch the gist of the conver- 
sations which allegedly gave rise to the contract was that Mr. 
Bloch informed Mr. Davis of his Cuban orders and Mr. Davis, 
after checking, informed Mr. Bioch that his (Mr. Davis’) growers 
‘‘would have the onions.” Taken literally, this language would not 
bind respondent to buy and consequently could not bind complain- 
ant to sell. Many contracts are, of course, executed as informally 
as that here sought to be established, with the contracting parties 
understanding themselves to be mutually bound. But, in this in- 
stance, where the contract would have represented a marked de- 
parture from the usual pattern of dealings between the parties 
one would expect to find something more formal and precise. 

Respondent relies heavily on its cable of October 9, 1951, (Re- 
spondent’s Exhibit 2) directing its Cuban broker to “confirm all 
orders” and urges that it would not have made such a committ- 
ment without assurance of sufficient supply. But might not this 
decision to confirm have been based not upon a binding contract 
but simply upon a statement or opinion from Mr. Davis, or indeed 
even from someone else, that onions would be available? Nothing 
in the record indicates that onion dealers do not occasionally sell 
short. Furthermore, respondent’s cable argument contains another 
related difficulty. As noted above Mr. Bloch testified that he showed 
Mr. UVavis cables representing orders for 54 carloads of No. 1s 
and 7 carloads of No. 2s and that Mr. Davis bound himself to 
deliver only the No. 1s. Yet Mr. Bloch’s October 9 cable was a 
directive to confirm all orders. Thus the 7 carloads of No. 2s, at 
any rate, would appear to have been sold short. 

Respondent, who is bringing the counterclaim and seeking to 
establish the alleged oral contract, must carry the burden of proof 
on that issue and must establish by a preponderance of the evi- 
dence that the alleged contract was actually entered into by the 
parties. In our view respondent did not carry that burden success- 
fully. Accordingly, the counterclaim should be dismissed. 

Respondent’s failure to pay the balance of the purchase price 
for the 30 carloads of onions delivered by complainant is a viola- 
tion of section 2 of the Act. Reparation in the amount of $8,074.40, 
plus interest, should be awarded complainant, and the facts should 
be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $8,074.40, with interest thereon 
at the rate of 5 percent per annum from November 1, 1951, until 


paid. 
Respondent’s counterclaim is hereby dismissed. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3583) 


JOHN L. SENINI COMPANY v. H. C. NEWMAN COMPANY, INc. PACA 
Docket No. 5634. Decided July 29, 1953. 


Rejection of Commodity without Reasonable Cause— 
Rule in F.O.B. Sale under Regulations under Act—Normal 
Transportation Service — Availability of Defense of War- 
ranties of Suitable Shipping Condition—Use of Due and 
Reasonable Diligence in Resale of Commodity 


Where complainant alleged that respondent rejected the carload of canta- 
loups purchased from complainant, that complainant was therefore com- 
pelled to make other disposition of the melons and sustained a loss on 
the resale, and sought reparation in the amount of its loss, and respondent 
denied that it rejected the cantaloups but instead abandoned the ship- 
ment to the carrier and so notified the complainant company which 
repudiated this action and, contrary to the best interest of the parties, 
diverted the cantaloups to New York for resale, held, under the circum- 
stances of the case, that since the cantaloups did not move under normal 
transportation service and conditions, the suitable shipping condition 
rule is not applicable, and since respondent assumed all risk of damage, 
deterioration, and/or change which occurred in transit, respondent was 
not justified in rejecting the cantaloups, its rejection was a violation of 
section 2 of the act, and, therefore, complainant should be awarded repar- 
ation in the amount of the difference between the contract price and the 
net amount received from the resale of the cantaloups. 


Rule in F.O.B. Sale under Regulations under Act 


Under the regulations under the act, in an f.o.b. sale, the buyer assumes all 
the risk of the damage in delay of transit not caused by the shipper, and 
the buyer has the right of inspection at destination before the goods are 
paid for, but only for the purpose of determining that the produce shipped 
complied with the terms of the contract at time of shipment, subject 
to the provisions covering suitable shipping condition, and this right of 
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inspection, however, does not convey or imply any right of rejection by 
the buyer because of any loss, damage, deterioration, or change which 
has occurred in transit. 


Passage of Title in F.O.B. Sale 


In an f.o.b. sale, title passes to the buyer at shipping point and the buyer 
assumes all risk of damage and delay in transit not caused by the shipper. 





Warranty of Suitable Shipping Condition under Normal 
Transportation Service 


Under normal transportation service and condition, the seller warrants that 
the commodity is in suitable shipping condition; that is, that the com- 
modity, at the time of billing, is in a condition which will assure delivery 
without abnormal deterioration at the destination specified in the con- 
tract. 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Norwood Rob- 

inson, of McKeithen & Graves, of Winston-Salem, North Carolina, and 
Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Cleve 
W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was made to the Department on June 21, 
1951. A formal complaint was filed July 30, 1951, alleging an un- 
justifiable rejection by the respondent of a carload of cantaloups 
purchased from complainant on June 13, 1951. Copies of the for- 
mal complaint and the Department’s report of investigation were 
served on the respondent by registered mail on September 6, 1951, 
and on the same date like service of the investigation report was 
made upon the complainant. 


On October 22, 1951, the respondent filed an answer to the com- 
plaint, denying liability and requesting an oral hearing. Respond- 
ent alleges in its answer that upon arrival of the car of cantaloups 
at destination, the melons were found to be in a ripe to over-ripe 
condition and that the shipment was in a very badly damaged and 
deteriorated condition due to rough handling or mishandling on 
the part of the carrier or due to improper loading by the shipper 
at point of origin; that respondent did not reject the car of can- 
taloups, but instead abandoned the shipment to the carrier, be- 
lieving this to be to the advantage of all concerned, and notified 
the complainant that the said car had been abandoned to the car- 
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rier; that complainant, however, without advice or consent of 
respondent and contrary to the best interests of all concerned, 
diverted the carload of cantaloups to New York for resale. Re- 
spondent further alleges that the condition of the cantaloups upon 
arrival indicated that the melons, “having moved under normal 
transportation service and conditions,” were not in suitable ship- 
ping condition at point of origin. It is also claimed in respondent’s 
answer that complainant failed to use due and reasonable diligence 
in the resale of the car of cantaloups, and that the net proceeds 
received by complainant were not the fair and reasonable value of 
the cantaloups delivered. 

An oral hearing was held at Winston-Salem, North Carolina, on 
October 23, 1952, at which the respondent was represented by 
counsel. The complainant was not represented at the hearing and 
at its request, previously made, the Presiding Officer offered in 
evidence the depositions of two witnesses. Two witnesses appeared 
and testified at the hearing for the respondent. Both complainant 
and respondent filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, John L. Senini, doing busi- 
ness as John L. Senini Company, whose address is 216 South Water 
Market, Chicago 8, Illinois. 


2. Respondent, H.C. Newman Company, Inc., is a corporation, 
whose address is Winston-Salem, North Carolina. At the time of 
the transaction here involved, respondent was licensed under the 
Act. 


8. On or about June 13, 1951, in the course of interstate com- 
merce, and through a broker located at Winston-Salem, North 
Carolina, the complainant sold to the respondent one carload of 
“Blushing Brand” cantaloups, at the agreed total price of $1,- 
445.20. At the time of the sale, the car was in transit from Yuma, 
Arizona, to Chicago, Illinois, consigned to the shipper. On June 
18, 1951, it was diverted to Winston-Salem, North Carolina, con- 
signed to complainant, advise respondent. The sale was made f.o.b. 
shipping point and the complainant made no express warranties 
with respect to the cantaloups. 


4. No Federal inspection was made of the cantaloups at ship- 
ping point or at point of diversion. Upon diversion of the ship- 
ment to Winston-Salem, a draft for the purchase price of $1,445.20 
was drawn on the respondent and forwarded to it through the 
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First National Bank, Winston-Salem, with delivery order and 
complainant’s invoice. The draft was not paid by the respondent. 


5. The car of cantaloups arrived at Winston-Salem at 2:40 
a.m. on June 20, 1951. The respondent was notified of the arrival, 
and doorway inspections were made up to about 10:30 a.m. by 
R. C. Miller, Jr., an employee of respondent, H. C. Newman, Presi- 
dent of respondent corporation, and A. G. Shore, the broker who 
handled the transaction. They reported that they found bulk-heads 
in the car broken and the contents badly shifted, causing a large 
portion of the crates to be broken and cantaloups crushed. Also, 
that the melons were generally over-ripe. No Federal inspection 
was made at destination. 


6. On account of the damaged and partly ripe condition of 
the cantaloups, the shipment was refused by the respondent and 
the broker, A. G. Shore, notified the complainant by telephone of 
the rejection and confirmed the notice by telegrams sent at 11:06 
a.m. and 9:42 p.m. on June 20, 1951. The agent of Southern Rail- 
way Company at Winston-Salem also informed the complainant 
by telegrams sent at 12:27 p.m. and at 6:21 p.m. on said date that 
Newman advised he would not accept the car of cantaloups under 
any conditions. 


7. Complainant diverted the cantaloups to New York, where 
they were sold by Yeckes-Eichenbaum, Inc., for the net sum of 
$419.88, which amount was remitted to complainant. 


8. The formal complaint was filed on July 30, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent, in violation of section 2 
of the Act, rejected the carload of cantaloups; that complainant 
was therefore compelled to make other disposition of the melons 
and sustained a loss on the resale; and that complainant should 
be awarded reparation in the amount of its loss. Respondent de- 
nies that it rejected the cantaloups and contends that it abandoned 
the shipment to the carrier and so notified complainant; that com- 
plainant repudiated this action on the part of respondent and, 
contrary to the best interests of the parties, diverted the can- 
taloups to New York for resale. The first and principle question 
to be determined, therefore, is whether respondent rejected the 
cantaloups upon arrival, and, if so, whether such rejection was 
lawful. 
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The parties appear to agree that this was an f.o.b. sale of a 
rolling car of cantaloups, sold by brand with no grade specified. 
It is not claimed that the seller made any express warranties with 
respect to the cantaloups and there was no official inspection of 
the melons either at shipping point or at destination. According 
to the rule set forth in the regulations, in an f.o.b. sale the buyer 
assumes all risk of damage and delay in transit not caused by 
the shipper. The buyer has the right of inspection at destination 
before the goods are paid for, but only for the purpose of deter- 
mining that the produce shipped complied with the terms of the 
contract at time of shipment, subject to the provisions covering 
suitable shipping condition. This right of inspection, however, does 
not convey or imply any right of rejection by the buyer because of 
any loss, damage, deterioration, or changes which has occurred 
in transit. 

Upon arrival of the cantaloups at destination, respondent’s pres- 
ident and an employee of the corporation made a door-way in- 
spection and found the shipment in bad condition, including broken 
bulk-heads in the car, slats broken, load badly shifted, and can- 
taloups crushed, ripe, soft and some over-ripe. The broker testi- 
fied that he inspected the cantaloups with respondent’s president 
shortly after arrival and that the condition of the car was badly 
damaged, torn up, that the load was shifted in the car, and that 
the cantaloups were ripe, what he called over-ripe, soft. He stated 
that the shipment showed rough handling by the railroad and, 
from his examination, it looked as if two-thirds of the crates were 
torn up. Both respondent’s president and the broker testified at 
the hearing that they decided the proper thing to do was abandon 
the car to the railroad and file claim for damages; in which case, 
they stated, there would have been no loss to either the buyer or 
the seller. Respondent’s president testified that he advised com- 
plainant of his decision to abandon the shipment to the carrier. 
The broker stated that he recommended to complainant that the 
cantaloups be abandoned to the carrier. 


The documentary evidence, however, does not support respond- 
ent’s claim that the cantaloups were abandoned to the carrier. At 
11:06 a.m., June 20th, the date on which the shipment arrived, 
the broker wired complainant as follows: “PFE 45391 REJECTED 
PER PHONE CONVERSATION DATE.” In answer to that wire 
complainant wired the broker one hour later to the effect that it 
would not accept respondent’s rejection, but was willing to make 
a reasonable adjustment if the cantaloups were not entirely satis- 
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factory. Later in the day the broker wired complainant that, 
“NEWMAN (respondent) REFUSED CAR PREVIOUSLY AD- 
VISED.” An agent for the Southern Railroad at Winston-Salem 
also wired complainant that, “CANTALOUPS ... REFUSED 
ACCOUNT PART OF FRUIT RIPE AND SOME CRATES 
CRUSHED ADVISE DISPOSITION.” Complainant wired the 
railroad that it was not accepting respondent’s refusal of the car 
and advised the carrier to look to respondent for disposition. The 
railroad replied that, “NEWMAN ADVISES WILL NOT AC- 
CEPT CAR PFE 45391 CANTALOUPS UNDER ANY CONDI- 
DITIONS ADVISE DISPOSITION IF NOT FURNISHED 
WITHIN 24 HOURS FRUIT WILL BE SOLD FOR ACCOUNT 
OF WHOM IT MAY CONCERN.” Thereafter, complainant di- 
verted the cantaloups to New York for resale. During all the ex- 
changes of telegrams between the broker, complainant, and the 
railroad, no mention was ever made of abandoning the cantaloups 
to the carrier. If there was any thought or agreement by respond- 
ent and the broker that the shipment should or would be aban- 
doned to the railroad, this was never communicated to complain- 
ant in any evidentiary form. On the basis of the record, it is con- 
cluded that respondent rejected the carload of cantaloups upon 
arrival at destination. 

We now turn to a consideration of whether respondent’s re- 
jection was justified and lawful. (In an f.o.b. sale, title passes 
to the buyer at shipping point and, as heretofore pointed out, the 
buyer assumes all risk of damage and delay in transit not caused 
by the shipper. Under normal transportation service and condi- 
tions, the seller warrants that the commodity is in suitable ship- 
ping condition; that is, that the commodity, at the time of billing, 
is in a condition which will assure delivery without normal deteri- 
oration at the destination specified in the contract. As a part of 
its defense, respondent includes an allegation that the cantaloups, 
“having moved under normal transportation service and condi- 
tions,” were not in suitable shipping condition at point of origin. 
All of the evidence presented on behalf of respondent, however, 
clearly indicates that the carload of cantaloups did not receive 
normal transportation service. When asked at the hearing by re- 
spondent’s attorney to state his reason for deciding to abandon the 
shipment to the carrier, respondent’s president answered, “Due 
to rough handling and over-ripeness.” Although there was no of- 
ficial inspection of the car at destination, the evidence is sufficient 
to show that the transportation service and conditions were not 
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normal, Since the carload of cantaloups did not receive normal 
transportation service, the warranty of suitable shipping condi- 
tion is not available to respondent as a defense. Roberson Orchards 
v. Chester Franzell & Co., 11 A.D. 482. 

Under the circumstances of this case, since the cantaloups did 
not move under normal transportation service and conditions and 
the suitable shipping condition rule is not applicable, and respond- 
ent having assumed all risk of damage, deterioration, and/or 
change which occurred in transit, we find that respondent was not 
justified in rejecting the cantaloups. Its rejection, therefore, was 
a violation of section 2 of the Act. Respondent’s remedy was to 
pay the draft, accept the cantaloups, and file a claim against the 
railroad for the damage due to rough or improper handling. Re- 
spondent’s president and the broker both stated they were certain 
that the railroad would have paid the full amount of the invoice, 
in which case there would have been no loss in the end. 

As a further defense, respondent contends that complainant 
failed to use due and reasonable diligence in the resale of the 
cantaloups and that the net proceeds were not the fair and reason- 
able value of the cantaloups delivered. After an unjustified re- 
jection by the buyer, the seller is required only to make reasonable 
effort to mitigate the damages. In this case complainant promptly 
diverted the car to a logical market and the gross amount received 
upon a resale of the cantaloups was only about $200 less than the 
invoice price. Added freight charges and costs of resale, however, 
reduced the amount received by complainant to $419.88. It must 
be concluded that complainant exercised reasonable care to miti- 
gate the damages and that a proper resale was made. Complain- 
ant should be awarded reparation in the amount of the difference 
between the contract price of $1,445.20 and the net amount re- 
ceived from the resale of the cantaloups, being $419.88, or $1,- 
025.82. The facts and circumstances should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1,025.32, with in- 
terest thereon at the rate of 5 percent per annum from July 1, 
1951 until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3584) 


In re MATHEW MERCURIO. PACA Docket No. 5764. Decided July 
29, 1953. 


Suspension of License Held in Abeyance 


Where it is alleged in the complaint that respondent purchased numerous 
shipments of commodities for which he failed to pay promptly and in 
full the purchase prices to the sellers, held, that respondent’s failure to 
pay constitutes a violation of section 2 of the act, for which his license 
should be suspended for a period of 30 days, but this suspension is to be 
held in abeyance and should not become effective unless respondent is 
again found to have violated the act or the regulations thereunder within 
six months from the date of this order. 

. Frederick W. Woodley, for complainant. Mr. Louis Gelbman, of Nadler 
& Nadler, of Youngstown, Ohio, for respondent. Mr. Will Rogers, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT AND FINDINGS 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by the complaint of T. C. Curry, Chief, Regulatory 
Division, Fruit and Vegetable Branch, Production and Marketing 
Administration, filed on April 10, 1953. It is alleged in the com- 
plaint that respondent purchased numerous shipments of perish- 
able agricultural commodities for which he failed to pay promptly 
and in full the purchase prices to the sellers in violation of section 
2 of the act. Respondent is an individual, Mathew Mercurio, whose 
address is 201 West Front Street, Youngstown, Ohio. Respondent 
buys and sells perishable agricultural commodities in the course 
of interstate commerce and is licensed under the act. 

A copy of the complaint was served upon respondent on April 
15, 1953. At respondent’s request, the time for filing an answer 
was extended to June 1, 1953, and a prehearing conference was 
scheduled for June 10, 1958. No answer was filed by respondent 
within the time allowed. At the prehearing conference, respond- 
ent’s attorney stated that an answer was not filed because he un- 
derstood that the conference automatically extended the time for 
filing an answer. The time for filing an answer was extended to 
June 22, 1953, to give the parties opportunity to stipulate with 
reference to matters to be heard at the hearing and to discuss a 
possible agreement which might pave the way for a consent order 
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and make a hearing unnecessary. On June 19, 1953, the hearing 
examiner extended the time for filing an answer to July 3, 1953, 
at the request of respondent. 

On June 29, 1953, complainant filed its recommendation in the 
proceeding together with two letters received from respondent. 
In these letters respondent admitted the jurisdictional allegations 
of the complaint, admitted one of the violations of the act alleged 
in the complaint, and consented to the suspension of his license 
for 30 days, such suspension to be effective only in the event it is 
found after an opportunity for hearing that he again has violated 
some provision of the act or regulations, subject to his right of 
appeal under sections 7 and 11 of the act. Complainant recom- 
mended that an order be issued in accordance with the terms 
suggested by respondent. Hearing Examiner Will Rogers issued 
an examiner’s report to this effect which was served upon the 
respondent. The respondent filed no exceptions to the report. 


ORDER 


The license of Mathew Mercurio is suspended for a period of 
30 days, but this suspension is held in abeyance and will not be- 
come effective unless the respondent is again found, after notice 
and opportunity for hearing, to have violated the act or the regu- 
lations issued thereunder within six months from the date of this 
order. 

This order shall become effective ten days after the date hereof 
and the facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3585) 


TRI-STATE SALES AGENCY v. BEN H. FABER. PACA Docket No. 
5802. Decided July 29, 1953. 


Dismissal of Petition for Reconsideration 


Petition for reconsideration dismissed for failure to show error in the pre- 
vious order, which is supported by the evidence of record and by appli- 
cable principles of law. 

Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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DISMISSAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultura] 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on June 30, 19538, dismissing the complaint on the 
ground that the evidence discloses respondent acted as an agent 
and that prior to the transactions he fully disclosed such fact to 
complainant, together with the identity of the principal for whom 
he was acting. A Stay Order was issued on July 15, 1953, and 
complainant was granted an extension of 10 days from July 10 
within which to file a petition for reconsideration. On July 20, 
19538, and within the time prescribed by the Stay Order, complain- 
ant filed its petition for reconsideration of the order of June 30, 
1953. 

All of complainant’s allegations of error and arguments in sup- 
port of its petition pertain to issues which were thoroughly an- 
alyzed and considered at the time our previous order was issued. 
In our opinion, the order of June 30, 1953 is supported by the 
evidence of record and by applicable principles of law. Accord- 
ingly, complainant’s petition is hereby dismissed without service 
thereof upon respondent. The order of June 30, 1953 shall become 
effective 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3586) 


LEIRNESS PoTATO & SUPPLY COMPANY v. SHELBY COUNTY FRUIT 
& VEGETABLE EXCHANGE. PACA Docket No. 6011. Decided July 
30, 1953. 


Failure to Pay Balance of Purchase Price of Potatoes—Default 
Headnotes in 12 A.D. 860, applicable here 


Leirness Potato & Supply Co., of Hillsboro, North Dakota, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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Informal complaint was May 5, 1952. Formal complaint was filed 
April 17, 1953. Complainant seeks an award of reparation in the 
amount of the unpaid portion of the contract purchase prices of 
two carloads of potatoes sold and delivered to respondent in Janu- 
ary, 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on May 1, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 
1. Complainant is a corporation, Leirness Potato & Supply 


Company, whose address is Hillsboro, North Dakota. 


2. Respondent is an individual, Sam Barone, doing business as 
Shelby County Fruit & Vegetable Exchange, whose address is 366 
Washington Street, Memphis, Tennessee. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 


8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following carloads of potatoes 
on the terms and dates indicated: 

(a) On or about January 10, 1952, car FGE 55005, con- 
taining 250 100-pound sacks #2 Red Pontiacs, at $3.00 per 
cwt.; 100 100-pound sacks #2 Russets, at $3.00 per cwt.; and 
100 100-pound sacks Red Pontiac Picks, at $1.75 per cwt., 
f.o.b. shipping point, making a total invoice price of $1,225. 

(b) On or about January 20, 1952, car FGE 35475, con- 
taining 350 100-pound sacks #2 Round Red potatoes; and 
100 100-pound sacks #2 Russets, at $2.66 per cwt., f.o.b. 
shipping point, making a total invoice price of $1,197. 

(c) On or about February 1, 1952, car PFE 75249, con- 
taining 250 100-pound sacks #2 Red Pontiacs, at $2.61 per 
cwt.; and 200 100--pound sacks #1 Red Pontiacs, at $3.71 
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per cwt., f.o.b. shipping point, making a total price of $1,- 6. 
394.50. sum 


4. Potatoes meeting the specifications of the foregoing con- FGE 
tracts were shipped by complainant from Hillsboro, North 7. 
Dakota, to respondent at Memphis, Tennessee in the above num- | withi 
bered cars. 


5. Following delivery of the cars of potatoes at Memphis, 
Tennessee, the original contracts were modified as follows: a 
plain 


(a) Respondent accepted the potatoes contained in FGE wade 
55005 in compliance with the contract of sale, after an ad- CFR 
justment of $175 was made by complainant in the invoice | 
price because the 100 sacks Red Pontiac Picks showed decay Re 
damage. Said adjustment was with the understanding that 
respondent would regrade the damaged potatoes, salvage as 
many as possible, and remit to complainant the proceeds 
realized from the resale of these 100 sacks of potatoes. Re- 
spondent paid complainant the adjusted invoice price on this 
shipment in the amount of $1,050, but failed to remit to com- 
plainant proceeds of $87.50 realized from the resale of the 
salvaged potatoes from the 100 sacks that were damaged. 


(b) Upon arrival of car FGE 35475, respondent reported 
to complainant that the potatoes contained in the car were 
damaged by frost in transit and requested that the draft be 
released and that respondent be permitted to take possession 
of the potatoes, regrade and salvage as many as possible, 
sell the salvaged potatoes for complainant’s account, and file 
loss and damage claim against the carrier for damage in 
transit. Complainant agreed to this proposal. Respondent 
took possession of the potatoes pursuant to the new agree- 
ment, but has failed to pay to complainant the net proceeds 
of $915.88 realized from the sale of the potatoes and failed 
to file a claim against the carrier in accordance with the 
agreement. 

(c) The potatoes contained in car PFE 75249 are involved 
in this complaint only to the extent that complainant states 
that in error, it overcharged respondent in the sum of $187.50 
on this car. Respondent paid complainant $1,582, whereas the 
correct invoice price was $1,394.50. Complainant has there- 
fore credited respondent with $187.50 to be applied on the 
purchase price due complainant from respondent for pota- 
toes contained in car FGE 35475. 
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6. There is due and owing to complainant from respondent the 
sum of $815.88 ($87.50 on car FGE 55005 and $915.88 on car 
FGE 35475, less $187.50 overpayment on car PFE 75249). 


7. Informal complaint was filed on May 5, 1952, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged therein and a 
waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
price for the first carload of potatoes, plus the net proceeds re- 
alized from the sale of the second carload, less the credit allowed 
for overpayment on the third carload, is in violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $815.88, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $815.88, with interest thereon 
at the rate of 5 percent per annum from February 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3587) 


CAUTHEN PACKING COMPANY, INC. v. COUNTRY FRUIT AND PRO- 
DUCE EXCHANGE. PACA Docket No. 6032. Decided July 31, 1953. 


Failure to Pay Balance of Purchase Price of Citrus Fruit 
and Watermelons—Default 


Headnotes in 12 A.D. 860, applicable here. 


Mr. Gordon G. Oldham, of Cherry & Oldham, Leesburg, Florida, for com- 
plainant. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 19, 1952. Formal com- 
plaint was filed on October 27, 1952. Complainant seeks an award 
of reparation in the amount of the alleged balance of the purchase 
price of six lots of citrus fruit and two lots of watermelons sold 
and delivered to respondent between the dates of May 20, 1952 
and June 27, 1952, both dates inclusive. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on June 8, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
June 12, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 


spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Cauthen Packing Company, Inc., is a corpora- 
tion whose address is P. O. Box 114, Leesburg, Florida. 


2. Respondent is an individual, Johnnie G. Lamb, Sr., doing 
business as Country Fruit and Produce Exchange, whose address 
is State Farmers Market, 2695 Broadway, Macon, Georgia. At 
the time of the transactions involved herein respondent was not 
licensed as Country Fruit and Produce Exchange under the Act, 
but was subject to license. Respondent paid accrued arrearage for 
the period from February through July 1952, during which time 
he operated in that name. 


3. During the period May 20 through June 27, 1952, contem- 
plating shipments of perishable agricultural commodities in the 
course of interstate commerce, complainant sold and respondent 
purchased six lots of citrus fruit and two lots of watermelons at 
a total agreed price of $3,422.08, f.o.b. shipping point. Complain- 
ant delivered to respondent’s truck at shipping point in Leesburg, 
Florida, six lots of citrus fruit and two lots of watermelons meet- 
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ing contract requirements. Upon arrival of the produce at des- 
tination in Macon, Georgia, the produce was accepted by respond- 
ent without complaint. 

4. Respondent made a cash payment of $1,000 on account. 


5. On or about November 10, 1952, the parties entered into a 
settlement agreement whereby it was stipulated that the sum owed 
by respondent to complainant “hereafter shall be $2,100.” It was 
further agreed that consecutive monthly payments of the indebt- 
edness were to be made commencing on or about the tenth day 
of December 1952, and that upon respondent’s failure to make 
any of the stipulated payments, then the entire sum of $2,100 
would become payable. The agreement further states that “the 
sum of $2,100 shall bind both parties in any suit before any com- 
mission or Court for the above period stated.” 


6. In accordance with the settlement agreement of the parties, 
respondent executed and gave to complainant its note for $2,100. 
Respondent has failed and refused, however, to make any pay- 
ments on its note to complainant. 


7. Formal complaint was filed on October 27, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c)). 

By the terms of the settlement agreement between the parties, 
respondent’s original indebtedness to complainant was reduced 
to $2,100. The language of the written agreement shows clearly 
the intention of the parties that, upon any default by respondent 
in making a stipulated payment, the entire amount of the note 
would become due; but that, in any subsequent action before the 
Department, complainant’s recovery would be limited to $2,100. 
Accordingly, our order must be limited to $2,100 in accordance 
with this agreement. 

The original note is being retained in the files of the Depart- 
ment. We think the original indebtedness, as reduced by the settle- 
ment agreement, is revived and complainant is entitled to pursue 
his remedy before the Department. Silvio J. Cadenasso v. Cali- 
fornia-Mexico Distributing Company, 2 A.D. 751. 

Respondent’s failure to pay promptly the amount agreed upon 
in the settlement agreement reached by the parties is a violation 













































918 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 918 


of section 2 of the Act, for which reparation in the amount of 
$2,100, plus interest, should be awarded complainant, The facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,100, with interest thereon 
at the rate of 5 percent per annum from July 1, 1952, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 





(No. 3588) 


JOHN C. LESTER COMPANY v. LouIs ZWICK & SON. PACA Docket 
No. 5818. Decided July 31, 1953. 





Principal and Agent — Evidence Showing Complainant 
Was Buying Broker for Respondent—Liability of Agent 
for Breach of His Duty to Principal—Damages 


Where complainant sought to recover the purchase price of a carload of 
potatoes bought for the account of respondent on the basis of complain- 
ant’s inspection and acceptance of the produce, and the latter denied 
liability on the ground that complainant misrepresented the quality, 
grade and condition of the produce, and alleged that respondent was 
compelled to resell the commodity at a loss, held: 


(1) from all the facts pleaded and disclosed, it appears that com- 
plainant was the buying broker for respondent; 


(2) under the circumstances, complainant’s representation to re- 
spondent without disclosing the ripened condition of the tomatoes misled 
respondent, and complainant’s failure to disclose such condition was a 
breach of duty to his principal and a violation of section 2 of the act; 

(3) if complainant inspected the tomatoes, it should have known 
the condition of the tomatoes and it was his duty to inform respondent 
of such condition, and if complainant failed to inspect the tomatoes, such 
failure was a breach of his duty to inspect and, in either event, he is 
liable to respondent for the loss sustained by reason of such breach of 
duty; and 

(4) complainant is entitled to recover the purchase price from re- 
spondent and the latter is entitled to recover the amount of the purchase 
price plus freight charges and unloading charge, less the sum received 
from the sale of the tomatoes, as a set-off, and respondent should be or- 
dered to pay to complainant as reparation, the difference between the 
respective amounts. 
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Principal and Agent—Liability of Agent for Breach of His 
Duty to Principal 


It is the duty of an agent, in all matters affecting or concerning the subject 
matter of the agency to act with utmost good faith and loyalty to further 
his principal’s interest, and under such requirements it is his duty to 
make known to his principal all material facts which concern the trans- 
action and subject matter of the agency and upon failure so to do he 
may be held liable in damages to the principal for any loss suffered as 
the result of the breach of such duty. 


Principal and Agent—Duty of Agent to Act in Good Faith 


Withholding information when good faith requires its disclosure is as culp- 
able as misrepresentation. 


Principal and Agent—Liability of Agent for Negligence 


While an agent is not an insurer, he is bound to exercise reasonable care, 
diligence, skill and judgment possessed by those of ordinary skill, com- 
petency and standing in the particular business in which the agent is 
employed, and if he negligently fails to exercise such care, diligence, 
skill and judgment he is liable to his principal for resultant damages. 


Applicability of Rules of Warranties to Relationship of 
Principal and Agent 


Under existing law it is doubtful that rules pertaining to warranties in sale 
of personalty are applicable to the relationship of principal and agent. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Arthur Slavin, 
of New York, N. Y., for respondent. Mr. Frederick W. Woodley, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on December 4, 1951, and 
formal complaint was filed April 1, 1952. Complainant alleges that 
on November 13, 1951, it bought for the account of respondent, on 
the basis of inspection and acceptance at Chicago by complainant, 
one carload of tomatoes consisting of 650 lugs of 6 x 7 size toma- 
toes graded 86 percent U. S. No. 1 at shipping point in the State 
of California, at time of shipment on October 30, 1951, at the 
agreed price of $2.75 f.o.b., plus $25 buying brokerage; that re- 
spondent was informed the tomatoes had been on hand at Chicago 
from November 7, 1951; that complainant was to divert said car 
to respondent under standard ventilation via Pennsylvania Rail- 
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road to New York, New York, and that complainant on November 
13, 1951, accordingly diverted said car, invoiced the respondent 
for said tomatoes in the total sum of $1,812.50, and that respond- 
ent has refused and failed to pay for said carload of tomatoes. 
Complainant prays for an award of such amount of damages as 
it may be entitled to receive according to the facts established. 

Copies of the complaint and report of investigation were served 
by registered mail upon respondent on August 13, 1952. A copy 
of the investigation report was served upon complainant on Aug- 
ust 14, 1952, by registered mail. 

On September 16, 1952, respondent filed an answer alleging the 
contract was induced by complainant’s warranty that “This is 
best car of ‘Cockitoos’ I have yet seen” and “one of Cochran’s best 
cars” and its implied warranty that said tomatoes were in good 
suitable shipping condition, merchantable, would ripen properly 
and fit for human consumption; that complainant concealed the 
fact the car had been sold and resold, and the fact that he was the 
broker for Midwest Grocery Company engaged by his brother 
Frank Lester of that company to relieve them of said car; that 
complainant had not examined said tomatoes or if it had it de- 
liberately and fraudulently misrepresented the quality, grade and 
condition thereof; that official inspection on November 18, 1951, 
revealed said tomatoes failed to grade U. S. No. 1 on account of 
decay ; and that respondent sold said tomatoes at auction for $1.25 
per lug for a net of $795.82 and paid the freight bill in the sum 
of $625.13 and unloading charge of $24.80, which together with 
the purchase price represented a total cost to respondent of the 
sum of $2,462.43, causing a loss to respondent in the sum of $1,- 
666.61, for which respondent claims set-off. 

Oral hearing was waived by the parties although the amount 
involved exceeds $500. Accordingly, the matter is handled under 
the shortened method of procedure authorized by section 47.20 of 
the rules of practice (7 CFR 47.20). 

Complainant filed an opening statement of fact and respondent 
filed an answering statement of fact. Both parties filed legal briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John C. Lester 
and Christian Lipke, doing business as John C. Lester Company, 
whose post office address is 216 South Water Market, Chicago, 
Illinois. 


2. Respondent is a partnership, composed of Louis Zwick and 
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Joseph Zwick, doing business as Louis Zwick & Son, whose address 
is 83830 Washington Street, New York, New York, and at the time 
of the transaction herein was licensed under the act. 

3. On November 13, 1951, in the course of interstate com- 
merce, complainant and respondent entered into an oral agree- 
ment by the terms of which complainant agreed to purchase for 
the account of respondent, on the basis of inspection and accept- 
ance at Chicago by complainant, one carload of tomatoes consist- 
ing of 650 lugs of 6 x 7 size tomatoes, “Cockitoo Brand”, grading 
86 percent U. S. No. 1 at shipping point, at the price of $2.75 per 
lug, f.o.b. California, plus a $25 brokerage charge, for a total of 
$1,812.50, said tomatoes being contained in car PFE 66288 shipped 
by Cochran Company, Inc., from Tracy, California, on October 
80, 1951, having arrived in Chicago, Illinois, November 7, 1951, 
said car to be diverted to respondent under standard ventilation 
via Pennsylvaia Railroad to New York, New York. On said date, 
complainant, by telephone, informed respondent to the effect that 
said tomatoes “were the best car of Cockitoos it had seen, and 
the best Cochran had shipped this season:” and on November 19, 
1951, by telegram, reaffirmed that said tomatoes were some of 
Cochran’s best. Complainant did not inform respondent of the 
condition of the tomatoes. 

4. On November 13, 1951, complainant purchased said car of 
tomatoes from Midwest Grocery Company for the account of re- 
spondent at the price of $2.75 per lug and on said date diverted 
said car PFE 66288 to respondent under standard ventilation, via 
Pennsylvania Railroad to New York, New York; confirmed the 
transaction by telegram and rendered an invoice therefor to re- 
spondent in the total sum of $1,812.50, no part of which sum has 
been paid by respondent. 

5. Car PFE 66288 arrived in New York City Thursday, No- 
vember 15, 1951, at 1 p.m. and was officially inspected Sunday, 
November 18, 1951, at 7:40 p.m. The certificate evidencing such 
inspection as to quality, condition, and grade reads as follows: 

“Clean. Mostly smooth and well formed, some fairly smooth 
and fairly well formed. Grade defects range 3 to 9% aver- 
aging 6% chiefly scarring and mishapen. 

“Average approximately 40% mature green, 20% turning, 
10% ripe and firm, 15 to 65% averaging approximately 30% 
decay, Alternaria Rot and Gray Mold Rot. 6 to 12% aver- 
aging 9% with numerous slightly sunken and discolored areas 
occuring over shoulders. 
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“Now fails to grade U. S. No. 1 only account of decay in 
excess of tolerance.” 


6. On November 19, 1951, by telegram, respondent notified 
complainant of the results of such inspection, recalling repre- 
sentations of complainant at time of purchase, stating best offer 
for car because of condition was $1 per crate and requesting 
advice as to disposal. A reply telegram of same date by complain- 
ant to respondent expressed amazement at condition, stating com- 
plainant had inspected car on November 7th, 10th, and 13th; set 
forth conditions of agreement and stated “necessary for you to 
dispose of car for your own account.” 


7. On November 20, 1951, said car of tomatoes was sold by 
respondent at auction at $1.25 per lug, with net proceeds of 
$795.82. The freight bill on said car in the amount of $625.13 and 
unloading charge of $24.80 were paid by respondent on November 
23, 1951. 

8. The inspection certificate on a Federal-State of California 
inspection made at Tracy, California, on October 30, 1951, of the 
tomatoes contained in car PFE 66288 with respect to quality, 


condition, and grade reads as follows: 


“Tomatoes generally mature green and well developed, firm; 
mostly well formed and smooth, many fairly well formed and 
fairly smooth. Defects 8% to 23%, averaging approximately 
14%; including 7% puffy, and 2% immature. No decay. 
“Averages approximately 86% U.S. No. 1 Quality. U. S. 
Standard Pack. Meets Canadian import requirements.” 


9. The report of an inspection made by Western Weighing In- 
spection Bureau at Chicago, Illinois, on November 9, 1951, at 9:20 
a.m., of said tomatoes contained in car PFE 66288 set forth, in 
part, as follows: 


“Tomatoes. Cock-I-Too Brand 6x7 and larger sizes. Good 
full packs, paper wrapped, paper inserts used. Well formed 
and clean. Fairly uniform size. Good and fairly good quality. 
“Stock is mostly firm, 24% turning, 30% firm ripe, 4% full 
soft ripe. Balance green. Less than 1% decay noted. 

10. Complainant has offered no documentary proof supporting 
inspection by it of car PFE 66288 or the findings of its claimed 
inspections except the car jacket which bears a notation that it 
was a good car of tomatoes. 


11. Car PFE 66288 containing the aforesaid tomatoes was 
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shipped by Cochran Company on October 30, 1951, from Tracy, 
California. Complainant, representing the shipper, sold said car 
to Eber Brothers, Rochester, New York, for $2 per lug f.o.b. on 
October 31, 1951. On November 12, 1951, complainant, represent- 
ing Eber Brothers, sold said car to Midwest Grocery Company, 
Chicago, Illinois, for $2.65 per lug f.o.b., as evidenced by letter 
addressed to United States Department of Agriculture by Frank 
Lester, Manager of the Produce Division, Midwest Grocery Com- 
pany. Frank Lester is a brother of John C. Lester, one of the 
partners of complainant herein. 


12. Frank Lester states in the aforesaid letter that said car 
was sold by Midwest as it had overbought for its needs; that Mid- 
west had “paid nothing” nor “received any payment” for said car, 
but that complainant had paid Eber Brothers. 


13. During the period involved herein the market price of 
tomatoes at New York City was steadily rising. Market News 
Service reports of sales in New York City for November 16, 1951, 
and November 20, 1951, of which we take official notice, show as 
follows: 


November 16, 1951 — Tomatoes: Calif. 6 x 7 few best 


4.50 ord. cond. 2.00 
November 20, 1951 — Tomatoes: Calif. 6 x 7 2.90 - 6.95 


14. Complainant is entitled to reparation in the amount of 
$145.89. 


15. Formal complaint was filed on April 1, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


While the record is not entirely clear on all matters concerning 
the sale of car PFE 66288 (such as the fact that Midwest, who 
purchased the car from Eber, has not paid or received anything 
on the car but states that Eber has been paid), from all the facts 
pleaded and disclosed it appears that complainant was the buying 
broker for respondent, The relationship existing between the par- 
ties, therefore, is that of principal and agent, and the question 
involved is whether, in the purchase of the tomatoes, the complain- 
ant as agent for the respondent exercised the good faith and care 
required of an agent while acting for his principal. 

It is the duty of an agent, in all matters affecting or concerning 
the subject matter of the agency, to act with utmost good faith 
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and loyalty to further his principal’s interest. Under such re- 
quirements it is his duty to make known to his principal all ma- 
terial facts which concern the transaction and subject matter of 
the agency and upon failure so to do he may be held liable in 
damages to the principal for any loss suffered as the result of the 
breach of such duty. Powers v. Schley Brothers, 5 A.D. 617; 
Thomas Caito Sons, Inc. v. Wesco Foods Co., 4 A.D. 189; Spilman 
v. Ayoob, Secretary’s Decision S-1069; Sams v. Bigg, 88 N.E. 2d 
673, 339 Ill. App. 25; Lerk v. McCabe, 182 N.E. 888, 349 Ill. App. 
348; Mecham on Agency, 2d Ed. Vol. 1, Sec. 1207, p. 882. With- 
holding information when good faith requires its disclosure is as 
culpable as misrepresentation. Jensen v. Snow, 163 A. 784, 786, 
181 Me. 415; Robinson v. Thompson, 31 So. 2d 734, 742, 212 La. 
186. While the agent is not an insurer, he is bound to the exercise 
of reasonable care, diligence, skill and judgment possessed by those 
of ordinary skill, competency and standing in the particular busi- 
ness in which the agent is employed, and if he negligently fails 
to exercise such care, diligence, skill and judgment he is liable 
to his principal for resultant damages. Anonymous, 11 A.D. 388; 
Samuel George v. Showker Bros., 8 A.D. 702; Powers v. Schley 
Bros., supra; Isham v. Post, 35 N.E. 1084, 141 N.Y. 100; Mecham 
on Agency, 2d Ed. Vol. 1, Sec. 1275, p. 928. 

Respondent claims.that certain implied warranties flowed from 
the agreement between the parties. Under existing law it is doubt- 
ful that rules pertaining to warranties in sale of personality are 
applicable to the relationship of principal and agent. Carmichael 
v. Lavengood, 44 N.E. 2d 177. 

Whether or not complainant performed the duty required of an 
agent in the purchase of the tomatoes depends upon the condition 
of the tomatoes on November 138, 1951, the date of purchase. Al- 
though complainant claims to have inspected the car of tomatoes 
on November 7, 10th, and 18th, it does not allege or show the 
condition of the tomatoes on any of these dates or that it informed 
respondent of the condition of the tomatoes on the dates of its 
inspection. It apparently relies upon the inspection report of Octo- 
ber 80, the original shipping date, and the fact it gave respondent 
such information. Neither does it controvert the findings contained 
in the WWIB report of November 9, 1951, with respect to condi- 
tion. Complainant’s inspector, Christian Lipke, one of the partners 
of complainant, certifies that he was employed for 14 years as an 
inspector of fruits and vegetables by a distributing company, and 
he should therefore, be competent to judge and render an opinion 
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on condition. He further certifies that he inspected the car upon 
its arrival in Chicago, several times thereafter and again on No- 
vember 13, 1951, and sets forth his opinion that the tomatoes were 
well formed, clean, fairly uniform and good quality Cockitoo brand 
tomatoes. He does not mention condition although the WWIB re- 
port was served upon complainant as Exhibit No. 5 of the Inves- 
tigation Report, showing condition as of November 9, 1951. There 
is no contention that the tomatoes would not grade U. 8S. No. 1 
without regard to condition. 

The WWIB inspection report of November 9, 1951, discloses 
that 30 percent were firm ripe, 4 percent soft ripe, 24 percent 
turning, 41 percent green, and less than 1 percent decay. It is 
very probable that there was an increase in ripening and increase 
in decay between November 9 and November 13, the date of pur- 
chase. Even as early as November 9 it was apparent that at least 
one-third of the tomatoes could not withstand a railroad journey 
to New York and be in good condition for the resale market. Five 
days after the purchase date official inspection showed 30 per- 
cent decayed, 10 percent ripe and firm, 20 percent turning, 40 
percent mature green. An analysis of this report with that of 
November 9 indicates that the decayed tomatoes on November 18 
were from the ripe and soft ripe category, as the percentage of the 
firm green tomatoes varies only 1 percent between November 9 
and November 18, and the turning tomatoes varied only 4 percent. 

If complainant inspected the tomatoes on November 13, it should 
have known the condition of the tomatoes, and it was the duty of 
complainant, under the circumstances, to inform respondent of 
such condition as it was a material fact with respect to the sub- 
ject matter of its agency. Under the circumstances, its represen- 
tations to respondent without disclosing the ripened condition of 
the tomatoes would mislead respondent. Failure to disclose such 
condition was a breach of his duty to his principal and a violation 
of section 2 of the act. If complainant failed to inspect the toma- 
toes on November 13, such failure was a breach of his duty to 
inspect. In either event he is liable to respondent for the loss 
suffered by reason of such breach of duty. 

It is difficult to determine the exact condition of the tomatoes 
upon the date of arrival in New York and the market value of 
such tomatoes on Friday, November 16, 1951, the first available 
market after arrival. The parties could have assisted us in this 
connection by offering proof of the market value of tomatoes of 
the quality, grade, and condition that should have been shipped 
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and the market value of the quality, grade, and condition that 
were received. Also, the delay in inspection is unexplained, While 
an agent is liable for losses incurred by the principal through 
agent’s negligence and failure to perform his duties properly, he 
is not liable for losses incurred through principal’s failure to ex- 
ercise ordinary care in protecting himself from further loss. The 
probabilities are that the tomatoes deteriorated further in the 
time lapse between arrival and date of sale but there also was an 
increase in the market price of tomatoes in New York from $2.00- 
$4.50 on November 16, 1951 to $2.90-$6.95 on November 20, 1951, 
the date of sale. Complainant charges negligence on the part of 
respondent in expediting the sale of the tomatoes, but offers no 
proof of loss incurred by reason thereof. In the absence of such 
evidence we hold that the probable increase deterioration in the 
tomatoes for this period of time was compensated for by the in- 
crease in the price of tomatoes on the date of sale. 

From the evidence before us we conclude that complainant is 
entitled to recover the purchase price of $1,812.50 from respondent. 
Respondent is entitled to recover the amount of the purchase price 
of $1,812.50, plus freight charges of $625.13 and unloading charge 


of $24.80, less the sum of $795.82 received from the sale of the 
tomatoes, or $1,666.61, as a set-off. Respondent should be ordered 
to pay to complainant, as reparation, the difference between $1,- 
812.50 and $1,666.61, or $145.89, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $145.89, plus interest thereon 
at 5 percent per annum from December 1, 1951, until paid. 

The facts sets forth herein shall be published. 

Copies hereof shall be served upon the parties. 





PACA DOCKET NO. 5631 
Cite as 12 A.D. 927 


(No. 3589) 


PACA Docket No. 5631. Decided July 31, 1953. 


Dismissal Based on Accord and Satisfaction — Effect of 
Acceptance of Check 


Where complainant sought to recover the balance of the purchase price of 
bananas sold and delivered to respondent who admitted the purchasing 
of the bananas but alleged that his liability has been discharged by an 
accord and satisfaction, held, that the evidence shows that an honest 
dispute based on real grounds arose between the parties in connection 
with the purchase and sale of two shipments of bananas and the amount 
due in payment therefor; that the cashing of respondent’s check marked 
in full payment for less than the agreed price resulted in an accord and 
satisfaction with respect to both shipments and, therefore, the complaint 
should be dismissed. 


Complainant pro se. Mr. William N. Azkoul, of Grand Rapids, Michigan, for 
respondent. Mr. Robert E. Kealy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received July 12, 1951, and formal com- 
plaint was filed August 21, 1951. Complaint seeks to recover $1,- 
591.50, the alleged unpaid purchase price of a carload of bananas 
sold and delivered to respondent in May 1951. A copy of the formal 
complaint and a copy of the report of investigation made by the 
Regulatory Division, Fruit and Vegetable Branch, were served 
. upon respondent by registered mail on September 13, 1951, A 
supplemental report of investigation was served on respondent by 
registered mail October 15, 1951. Copies of the report and sup- 
plemental report of investigation were likewise served upon com- 
plainant. 

Respondent’s answer to the complaint was filed October 8, 1951, 
and an amended answer was filed on October 16, 1951.. Respond- 
ent admits the purchase of the carload of bananas concerning 
which complaint is made, and alleges that its liability for the 
purchase price of these bananas has been discharged by an accord 
and satisfaction. 

An oral hearing was held on November 13, 1952, at * * *, 
Michigan. * * *and * * * appeared pro se. Respondent 
was represented by counsel. * * * and * * * testified 
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for complainant. * * * and * * * were witnesses for 
respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


Complainant is a partnership, composed of * * * and 
* *, doing businessas * * *, whose post office address 
nde ie 


2. Respondent is an individual, * * *, doing business as 
* * *, whose post office address is * * *, Michigan. At 
the time of the transaction involved herein, * * * was doing 
business as * * * and was licensed under the Act. * * * 
has assumed all liabilities of * * * incurred prior to Sep- 
tember 1, 1951. 


3. On or about May 10, 1951, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent two 
shipments of Ecuador bananas, at 6% cents per pound, f.o.b. 
* * *, Florida, one load to be shipped by truck and one load 
by rail. The total agreed price for the truckload of bananas was 


$1,959.80, and the agreed price for the carload shipment was $1,- 
591.50, which amount included $25 for messenger service and $6.50 
for bulkheading the car. 


4. On May 12, 1951, complainant shipped from * * %, 
Florida, to respondent at * * *, Michigan, a carload of Ecua- 
dor bananas in car ART 27123, identified as Lot No. 1787, and a 
truckload of Ecuador bananas, identified as Lot No. 1788. The 
truckload of bananas arrived at destination on May 15, 1951 and 
was accepted and unloaded by respondent without complaint. 


5. The bananas contained in car ART 27123 arrived at des- 
tination on May 17, 1951, and on that date respondent’s * * * 
engaged in a telephone conversation with complainant’s * * * 
and complained about the poor quality of the fruit and asked to 
have it taken off his hands. Thereafter, respondent unloaded the 
car of bananas and respondent’s manager issued and delivered to 
the messenger who accompanied the car the following memoran- 
dum: “5/17/51 Received one car bananas car # A.R.T. 27123. 
The fruit badly scarred with signs of chilled. Trailer load in same 
condition.” The messenger signed a similar memorandum and 
delivered both documents to complainant. 


6. In June 1951, respondent mailed to complainant its check, 
dated June 11, 1951, in the amount of $1,959.80, payable to com- 
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plainant, with the following typewritten notation appearing on 
its face: “This check is in full settlement by adjustment of goods 
shipped May 11, 1951, and May 12, 1951 (Lots No. 1787 and 
1788)”. This check was received by complainant, who indorsed 
and deposited it. Above its endorsement on the back of the check, 
complainant entered the following typewritten notation: “Check 
accepted under protest. Balance due $1,591.50.” The check was 
paid in due course. 


7. The formal complaint was filed on August 21, 1951, which 
was within 9 months after the cause of action is alleged to have 
accrued. 


CONCLUSIONS 


The evidence introduced at the hearing establishes that com- 
plainant, as seller, and respondent, as buyer, on or about May 10, 
1951, by telephone, entered into a contract for the sale of two aig 
ments of Ecuador bananas, at 614 cents a pound, f.o.b. * * 
Florida, one to be shipped by truck and one by rail. The agreed 
price for the truck shipment was $1,959.80, and that for the rail 
shipment, $1,591.50. Both shipments left * * *, Florida, on 


or about May 12, 1951. The truck shipment, identified as Lot No. 
1788, arrivedin * * *, Michigan, on May 15, 1951, and was 
unloaded by respondent, The rail shipment, identified as Lot No. 
1787, arrived in * * *, Michigan, on May 17, 1951, in car 
ART 27123, and on this date before the car was unloaded a tele- 
phone conversation took place between * * * and * * *%, 

It is undisputed that * * * inthis conversation complained 
about the poor quality of the fruit in car ART 27123 and asked to 
have it taken off his hands. The testimony of the parties, however, 
is diametrically opposed on the question of whether complainant 
promised to grant respondent an allowance. * * * testifies 
that * * * promised that an allowance would be made. 
* * * denies that such a promise was made. After the conver- 
sation respondent unloaded the car. 

Complainant introduced in evidence the following memorandum 
signed by respondent’s manager and handed by him to the mes- 
senger with car ART 27123 who delivered it to complainant: 
“5/17/51 Received one car bananas car + A.R.T, 27123. The 
fruit badly scarred with signs of chilled (sic). Trailer load in same 
condition.” A memorandum of similar tenor signed by the mes- 
senger was introduced in evidence by respondent. The parties 
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agree that these memoranda constitute respondent’s first com- 
plaint concerning the bananas shipped by truck. * * *  tes- 
tifies that he found these bananas scarred and thin when they 
arrived but made no complaint until he found those in car ART 
27123 of the same poor quality. 

The parties agree further that a few days after the arrival of 
car ART 27123, * * * telephoned * * * and requested 
payment for both shipments. In this conversation according to 
* * * testimony an agreement was reached whereby respond- 
ent was to pay the purchase price of the truck shipment of ban- 
anas in satisfaction of its liability for both shipments. * * * 
denies that this agreement was reached, or even discussed. Ac- 
cording to him, the first notice complainant had of respondent’s 
proposal not to pay for the carload was upon receipt of respond- 
ent’s check, dated June 11, 1951, for $1,959.80, the purchase price 
of the truckload, with the following condition appearing on its 
face: “This check is in full settlement by adjustment of goods 
shipped May 11, 1951, and May 12, 1951 (Lots No. 1787 and 
1788)”. 

It is undisputed that complainant, without communicating with 
respondent concerning this condition, indorsed and deposited the 
check, which was paid in due course. Above its indorsement on 
the back of the check complainant entered the following: “Check 
accepted under protest. Balance due $1591.50”. 

A necessary element of an accord and satisfaction is the exist- 
ence of a bona fide dispute between the parties as to the amount 
due. Anonymous Decision, 10 A.D. 1358. The evidence introduced 
at the hearing which is summarized herein shows that an honest 
dispute based on real grounds arose between the parties in con- 
nection with the purchase and sale of the two shipments of ban- 
anas, and the amount due in payment therefor. It is not necessary 
for us to inquire whether good cause for the dispute existed, or to 
weigh the merits of each party’s contentions in the dispute. The 
acceptance of a check marked in full payment, although the amount 
thereof is the agreed price for part of the goods accepted, amounts 
to an accord and satisfaction. Boverman et al v. Katz et al, 241 
N.Y.S. 695. The action of complainant in depositing and collecting 
respondent’s clearly conditioned check results in an accord and 
satisfaction with respect to both shipments of bananas. Complain- 
ant was not at liberty unilaterally to change the condition placed 
on respondent’s check. Upon receipt of the check complainant’s 
proper course of action was to obtain respondent’s consent to 
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accept the check as payment for the truckload only, and if that 
was not forthcoming, to return the check to respondent. Having 
failed to do this, complainant is bound by the terms of the condi- 
tion expressed on the face of the check. 

For the reasons stated, this complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3590) 


PACA Docket No. 5826. Decided July 31, 1953. 


Rejection of Commodity Not without Reasonable Cause— 
Breach of Material Terms of Contract 


Where complainant sought to recover damages sustained by reason of re- 
spondent’s rejection of potatoes, and respondent in its answer pleaded 
breach of express and implied warranties by complainant, misrepresen- 
tation and concealment with respect to the date of original shipment 
and f.o.b. shipping point inspection, and that the cars were tramp cars; 
and also pleaded the Statute of Frauds, and that there was no meeting 
of minds of the parties in the contract of purchase and sale, held, that 
under the circumstances in this case respondent was justified in rejecting 
the cars on the basis of complainant’s breach of material terms of the 
contract and failure to disclose material facts with respect to the trans- 
action and, therefore, the complaint should be dismissed. 


Time of Shipment—Material Terms of Contract 


Where produce herein involved was in transit 8 days more than was con- 
templated by respondent under the agreement, held, that the provision 
of the contract in regard to time of shipment and direct shipment is a 
material term of the contract. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. H. Haskell 
Lurie, of Chicago, Illinois, for respondent. Mrs. Ilene M. Crigler, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et segq.). 
An informal complaint was received on June 27, 1952, and formal 
complaint was filed July 28, 1952. Complainant seeks to recover 
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damages in the amount of $863.72, alleging that such damage 
was suffered by reason of respondent’s rejection of two carloads 
of potatoes, without reasonable cause, in violation of section 2 of 
the act. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 15, 1952, and a copy of the formal complaint 
and report of investigation were served on respondent on Septem- 
ber 12, 1952. 

Respondent filed an answer on September 29, 1952, pleading 
breach of express and implied warranties by complainant; mis- 
representation and concealment with respect to the date of orig- 
inal shipment and f.o.b. shipping point inspection, and that the 
cars were tramp cars; and, further, pleading the Statute of Frauds 
and that there was no meeting of minds of the parties in the pur- 
chase and sale of said cars. 

Although the amount involved exceeds $500, neither party re- 
quested an oral hearing. The matter, therefore, is handled under 
the shortened method of procedure provided by section 47.20 of 
the rules of practice (7 CFR 47.20). Complainant did not. file an 


opening statement of fact but filed a brief. Respondent filed an 
answering statement of fact and brief and complainant filed a 
brief in reply thereto. 


FINDINGS OF FACT 


1. Complainant is anindividual, * * *, doing business as 
* * * + whose addressis * * *, Illinois. 


2. Respondent is a partnership, composed of * * * and 
* * *, doing business as * * *, whose addressis * * 


* * *, Tilinois. During the times involved herein respondent 


’ 


was licensed under the act. 


8. On June 24, 1952, complainant and respondent entered into 
an oral contract for the purchase by respondent from complainant 
of three cars of potatoes, designated as car ART 27130, contain- 
ing 3 & B Brand, 85 percent U. S. No. 1, approximately, long 
whites; car URT 81535, containing Little Gem Brand, approxi- 
mately 88 percent U. S..No. 1, Size A, long whites; and car RD 
3510, containing Zebra Brand, approximately 90 percent U. S. 
No. 1, Size A, long whites, at the agreed price of $4.10 per sack 
f.o.b. Said cars were to be available in * * * on June 26, 


1952. 
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4. At the time of the transaction complainant warranted that 
said cars were direct shipments from shipping point in California, 
had been officially inspected at shipping point in California on 
June 19, 1952, and were shipped on June 19, 1952, from California 
and routed in such a manner that they would arrive in Chicago 
on June 26, 1952. 

5. Said cars were shipped from Shafter, California, by * * 
* * * consigned to * * *, Missouri, on June 12, 1952, 
routed Santa Fe Railroad under standard refrigeration. The cars 
were not officially inspected at shipping point. 


6. Cars ART 27130 and URT 81535, which are the only two 
cars upon which complainant is making claim, were officially in- 
spected on June 19, 1952, at * * *, Missouri. The inspection 
certificates on car ART 27130 with respect to grade shows: “Aver- 
age approximately 85% U.S. No. 1, Size A, quality.” The certifi- 
cate on car URT 81535 with respect to grade shows: “Fails to 
grade U.S. No. 1, Size A, on account of grade defects in excess 
of tolerance and now contains approximately 88% U. S. No. 1 
quality.” 

7. On June 24, 1952, said cars were on track in * * *%, 
Nebraska, and on that date were diverted to respondent at * * 
* * *%. Tilinois. 


8. Complainant billed respondent, by invoices dated June 24, 
1952, for said cars. The invoices do not set forth the shipping date. 


9. On June 26, 1952, respondent by telephone rejected the cars 
on account of their being “tramp” cars and confirmed such con- 
versation by telegram dated June 27, which states: 


“AS PER PHONE CONVERSATION JUNE TWENTY 
SIXTH REFERENCE YOUR INVOICE 1576 ART 27130 
INVOICE 1578 RD 3510 INVOICE 1580 URT 81535 RE- 
JECTING CARS ACCOUNT BEING TRAMP CARS AND 
NO SHIPPING DATES SPECIFIED ON INVOICES.” 


10. Cars ART 27130, URTX 81535 and RD 3510 apparently 
arrived in * * * on June 26, 1952. 
11. On June 27, 1952, respondent sent complainant the fol- 
lowing telegram: 
“ART 27130 FAILED TO GRADE 85% USONE AT SHIP- 


PING POINT SFRD 3510 FAILED TO GRADE USONE 
SHIPPING POINT THEREFORE REJECTING THESE 
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SHIPMENTS URTX 81535 NOT INSPECTED YET WILL 
ADVISE WHEN REPORT IS RECEIVED.” 


This was followed by a second telegram on the same date which 
reads: 
“URT 81535 FAILED TO GRADE 88% USONE THERE- 
FORE REJECTING SHIPMENT.” 


12. On June 27, 1952, complainant replied to said telegram as 
follows: 
“REFERENCE CARS ART 27130 AND URT 81535 AND 
RD 3510 WE NOT ACCEPTING YOUR REJECTION BUT 
IN ORDER TO MINIMIZE LOSS MAKING OTHER DIS- 
POSITION HOLDING YOUR LIABLE FOR ANY AND 
ALL LOSSES SUSTAINED.” 
13. Federal inspection of car ART 27130 on June 27, 1952, at 
* * * with respect to grade shows: 
“FAILS TO GRADE AVERAGE APPROXIMATELY 85% 
U.S. NO. 1 QUALITY, SIZE A, ACCOUNT EXCESSIVE 
GRADE DEFECTS.” 


14. Federal inspection of car URTX 81535 on June 27, 1952, 
at * * * with respect to grade shows: 
“NOW FAILS TO GRADE 88% U.S. NO. 1 QUALITY, SIZE 
A, ONLY ACCOUNT SLIGHTLY SUNKEN DISCOLORED 
STICKY AREAS.” 
15. The formal complaint was filed July 28, 1952, which is with- 
in 9 months after the cause of action accrued. 


CONCLUSIONS 


With respect to the contract between the parties hereto com- 
plainant alleges in his sworn complaint that he sold three carloads 
of potatoes under the terms and specifications as are set forth in 
Finding of Fact numbered 3 above, and that at the time of the 
agreement he informed respondent the cars were then on track 
at * * *, Nebraska. These are his only allegations with re- 
spect to the contract terms or representations made by him. Com- 
plainant is seeking recovery on only two of the three cars re- 
jected by respondent. 

Respondent in his sworn answer admits he purchased the pota- 
toes as described in Finding of Fact numbered 3 but alleges that 
complainant warranted that each car contained potatoes which 
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carried official inspection certificates at shipping point in Cali- 
fornia and were shipped on June 19, 1952, from California, and 
denies that he was informed that the cars were at the time of the 
agreement in * * *, Nebraska, but was informed that the 
potatoes would make seventh morning from shipping point in Cults 
fornia, and, therefore, would arrive and be available in * * 

on Thursday, June 26, 1952. 

~ Complainant did not file an opening statement of facts denying 
such allegations under oath and has not introduced any evidence 
under oath refuting that he warranted the cars were shipped from 
California on June 19, 1952, and carried shipping point inspection. 
In the absence of such evidence it is concluded that the contract 
between the parties was for a direct shipment from California 
on June 19, 1952, of potatoes of the specified grade bearing Fed- 
eral shipping point inspection. That such was actually the con- 
tract between the parties is supported by certain facts in the 
record, such as respondent’s immediate rejection of the cars upon 
receipt of the invoices, which did not bear the shipping date, and 
discovery that the cars were “‘tramp cars.” Such action is entirely 
consistent with the terms of the contract alleged by him. The fact 
that the cars were on track at * * *, Nebraska, on June 24, 
1952, would not refute a representation that they were shipped 
from California on June 19, as they could very well have been in 
* * * on that date on such shipment from California, Further, 
complainant has not at any time claimed that he disclosed to re- 
spondent that the cars were originally shipped on June 12, 1952, 
consigned to * * *, and that inspection wasmadein * * * 
on June 19, 1952, and not at shipping point in California. Failure 
to disclose such important information is a violation of section 2 
of the act. United Fruit & Produce Co. v. Mailloux Fruit & Pro- 
duce Co. and/or Western Vegetable Distributors, 4 A.D. 578, 582; 
see Joseph Martinelli & Co., Inc. v. Simon Siegel Company, 176 F 
2d 98 (1st Cir. 1949). 

It is a well known fact that a perishable commodity such as pota- 
toes is affected in quality and condition by lapse of time and haz- 
ards associated with transit. Here we have 8 days more transit 
time than was contemplated by respondent under the agreement, 
and under these conditions we believe that the provision of the 
contract in regard to time of shipment and direct shipment is a 
material term of the contract. Under the circumstances in this 
case respondent was justified in rejecting the cars on the basis of 
complainant’s breach of material] terms of the contract and failure 
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to disclose material facts with respect to the transaction. In view 
of the foregoing it is unnecessary to discuss the other questions 
raised herein. 

The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties. 


(No. 3591) 


In re HAL REIFERSON. PACA Docket No. 5963. Decided July 31, 
1953. 


Revocation of License for Repeated and Flagrant 
Violations of Act 


Where it is alleged in the complaint that respondent violated section 2 of 
the act by failing to pay over the amounts due in connection with numer- 
ous shipments of perishable agricultural commodities which respondent 
purchased, or handled on consignment or joint account, and respondent 
admitted all the allegations of the complaint, held, that respondent’s 
failure to pay for the shipments as set forth in the findings of fact con- 
stitutes repeated and flagrant violations of section 2 of the act for which 
his license should be revoked and the facts published. 

Mr. Frederick W. Woodley, for complainant. Mr. Hal Reiferson, of Philadel- 
phia, Pa., respondent, pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), instituted 
by the complaint of T. C. Curry, Chief of the Regulatory Divi- 
sion, Fruit and Vegetable Branch, Production and Marketing Ad- 
ministration, filed April 8, 1953. It is alleged in the complaint that 
the respondent, Hal Reiferson, Philadelphia, Pennsylvania, vio- 
lated section 2 of the act by failing to pay over the amounts due 
in connection with numerous shipments of perishable agricultural 
commodities which respondent purchased, or handled on consign- 
ment or on joint account. A copy of the complaint was served on 
the respondent on April 14, 1953. In his answer, the respondent 
admitted all the allegations of the complaint. Hearing Examiner 
John Curry issued an examiner’s report proposing that the re- 
spondent be found to have violated the act as charged and recom- 
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mending revocation of respondent’s license. The respondent did 
not file exceptions to the report. 







FINDINGS OF FACT 


1. The respondent Hal Reiferson, Philadelphia, Pennsylvania, 
during all the times mentioned herein was engaged in the busi- 
ness of buying fresh fruits and vegetables and handling such com- 
modities on consignment and on joint account in interstate com- 
merce. 
2. License No. 140923 was issued to respondent under pro- 
visions of the act on August 6, 1952, and is now in effect. 


8. In the following instances respondent received shipments 
of vegetables and a shipment of apples on consignment in inter- 
state commerce. Respondent sold the vegetables and apples for 
and on behalf of the consignors but he has failed, neglected or 
refused to pay to the consignors the net proceeds realized: 

a. From Oakfield and Elba Growers, Inc., Elba, New York: 
(1) A truckload of 500 sacks of cabbage sold October 30, 
1952, for the gross sum of $867.50 and for net proceeds of 
$775.75 after respondent deducted a $5 handling charge and 
his $86.75 commission. 
(2) A truckload of 600 sacks of cabbage sold October 31, 
1952, for the gross sum of $1,020 and for net proceeds of 
$912, after respondent deducted a $6 handling charge and 
his $102 commission. 
For these two consignments described ‘above in paragraph a(1) 
and (2) respondent offered his check to the consignor payable 
in the sum of $1,687.75 but the check was returned unpaid be- 
cause of insufficient funds, 
(3) <A truckload of 600 sacks of cabbage sold November 38, 
1952, for the gross sum of $865.75 and for net proceeds of 
$767.17 after respondent deducted a $12 handling charge and 
his $86.58 commission. 
(4) A truckload of 400 sacks of cabbage sold November 5, 
1952, for the gross sum of $600 and for net proceeds of $502, 
after deducting an $8 handling charge, a $30 advance to the 
truckman and respondent’s $60 commission. 
Respondent has not paid Oakfield and Elba Growers, Inc. the $2,- 
956.92 net proceeds realized for these consignments of cabbage 
set forth above in paragraph a(1), (2), (3) and (4). 
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b. From Elbert Torrey & Sons, Inc., Stafford, New York: 
(1) A truckload of 760 sacks of cabbage sold October 20, 
1952, for the gross sum of $1,140 and for net proceeds of 
$1,018.40, after deducting a $7.60 handling charge and his 
commission of $114. 
(2) A truckload of 600 sacks of cabbage sold October 23, 
1952, for the gross sum of $1,125 and for net proceeds of 
$1,006.50, after deducting a $6 handling charge and his com- 
mission of $112.50. 
(3) <A truckload of 516 sacks of cabbage sold October 24, 
1952, for the gross sum of $903 and net proceeds of $807.54, 
after deducting a $5.16 handling charge and his $90.30 com- 
mission. 
(4) A truckload of 550 sacks of cabbage sold October 27, 
1952, for the gross sum of $597.25 and for net proceeds of 
$526.52, after deducting an $11 handling charge and his com- 
mission of $59.73. 
(5) <A truckload of 600 sacks of cabbage sold October 27, 
1952, for the gross sum of $672.25 and for net proceeds of 
$593.02, after deducting a $12 handling charge and his com- 
mission of $67.23. 
(6) <A truckload of 652 sacks of cabbage sold November 38, 
1952, for the gross sum of $978 and for net proceeds of 
$867.16, after deducting a $13.04 handling charge and his 
commission of $97.80. 
(7) <A truckload of 600 sacks of cabbage sold November 
10, 1952, for the gross sum of $900 and for net proceeds of 
$798, after deducting a $12 handling charge and his $90 
commission. 
c. From Jack L. Eckhardt, Hammonton, New Jersey, a lot of 
25 bushels of Delicious apples sold November 18, 1952, for the 
gross sum of $75 and for net proceeds of $63.14, after deducting 
a $3.86 trucking charge, a 50 cents handling charge and his com- 
mission of $7.50. Respondent has not paid these net proceeds of 
$63.14 to Jack L. Eckhardt. 
d. From Chester Ford, Hockessin, Delaware: 
(1) A lot of 39 baskets of mushrooms sold November 17, 
1952, for the gross sum of $53.45 and for net proceeds of 
$46.54, after deducting a $1.56 trucking charge and his $5.35 
commission, 
(2) A lot of 10 baskets of mushrooms sold November 18, 
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1952, for the gross sum of $14.60 and for net proceeds of 
$12.74, after deducting a trucking charge of 40 cents and 
his $1.46 commission. 

Respondent has not paid Chester Ford the $59.28 net proceeds 

realized for these two lots of mushrooms. 

e. From Scott and Halstead, Weeksville, North Carolina, a 
truckload of 345 crates of cabbage sold December 4, 1952, for the 
gross sum of $496.50, and for net proceeds of $439.95, after de- 
ducting a $6.90 handling charge and his commission of $49.65. 
Respondent has not paid these net proceeds to Scott and Halstead. 

f. From L. L. Bloxom Company, Inc., Nelsonia, Virginia, a 
truckload of 118 baskets of Broccoli Rabe and turnip tops, 93 
bushels of yams and sweetpotatoes, and 123 bushels of white tur- 
nips sold November 20, 1952, for the gross sum of $416.40 and for 
net proceeds of $368.08, after deducting a $6.68 handling charge 
and his $41.64 commission. Respondent has not paid the $368.08 
net proceeds to L. L. Bloxom Company, Inc. 

g. From Alfred Lafferty, Hockessin, Delaware: 

(1) A lot of 197 baskets of mushrooms sold November 24, 

1952, for the gross sum of $155.20 and for net proceeds of 

$135.68, after deducting a $4 trucking charge and his $15.52 

commission. 

(2) A lot of 60 baskets of mushrooms sold November 25, 

1952, for the gross sum of $99 and for net proceeds of $86.63 

after deducting a $2.47 trucking charge and his $9.90 com- 

mission. 

(3) A lot of 106 baskets of mushrooms sold November 26, 

1952, for the gross sum of $160.40 and for net proceeds of 

$139.99 after deducting a $4.37 trucking charge and his 

$16.04 commission. 

(4) A lot of 240 baskets of mushrooms sold December 1, 

1952, for the gross sum of $287.40 and for net proceeds of 

$248.77 after deducting a $9.89 trucking charge and his com- 

mission of $28.74. 

(5) <A lot of 72 baskets of mushrooms sold December 2 

1952, for the gross sum of $97.20 and for net proceeds of 

$84.51 after deducting a $2.97 trucking charge and his $9.72 

commission. 

(6) A lot of 234 baskets of mushrooms sold December 5, 

1952, for the gross sum of $291.90 and for net proceeds of 

$253.07 after deducting a $9.64 trucking charge and his com- 

mission of $29.19. 
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For the six consignments of mushrooms described above in para- 
graph g(1) through (6) respondent realized total net proceeds of 
$948.65, which sum has not been paid to Alfred Lafferty. 

4. In the following instances, respondent received and sold in 
interstate commerce, under joint account arrangements with the 
consignors, providing for an equal division of profits or losses, 
shipments of vegetables for which he has failed, neglected or re- 
fused to pay the net amounts due these consignors under said 
arrangements: 

A. From Patrick J. DeAmbra, Oswego, New York: 
(1) A truckload of 544 crates of Iceberg, Romaine and 
Boston type lettuce shipped on or about September 6, 1952, 
for the agreed net cost of $1,102.90. Respondent sold the 
shipment on September 8, 1952, for $1,124.06 after deducting 
a $5.44 handling charge, resulting in a net profit of $21.16. 
Respondent did not pay the cost and adding thereto one-half 
of the profit, or $10.58, there is due the consignor for this 
shipment the net sum of $1,113.48. 
(2) A truckload of 525 crates of Iceberg and Romaine type 
lettuce shipped on or about September 9, 1952, for the agreed 
net cost of $1,086.60. Respondent sold the shipment on Sep- 
tember 11, 1952, for $1,306.65, after deducting a $5.25 hand- 
ling charge, resulting in a net profit of $220.05. Respondent 
did not pay the cost and adding thereto one-half of the profit, 
or $110.02, there is due the consignor for this shipment the 
net sum of $1,196.62. 
(3) A truckload of 499 crates of lettuce shipped on or about 
September 13, 1952, for the agreed net cost of $923.30. 
Respondent sold the shipment on September 15, 1952, for 
$799.81, after deducting a $4.99 handling charge, with the 
result that a net deficit of $123.49 was sustained. The cost 
was not paid by respondent and deducting therefrom one- 
half of the deficit, or $61.75, there remains due the consignor 
the net sum of $861.55 for this shipment. 
(4) A truckload of 483 crates of Iceberg and Romaine type 
lettuce shipped on or about September 15, 1952, for the agreed 
net cost of $855.35. Respondent sold the shipment on Septem- 
ber 17, 1952, for $655.67, after deducting a $4.83 handling 
charge, with the result that there was sustained a deficit of 
$199.68. The cost was not paid by respondent and deducting 
therefrom $99.84, or one-half of the deficit, there remains 
due the consignor the net sum of $755.51 for this shipment. 
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(5) A truckload of 554 crates of lettuce shipped on or about 
September 17, 1952, for the agreed net cost of $914.40. Re- 
spondent sold the shipment on September 19, 1952, for $1,- 
046.71 after deducting a $5.54 handling charge, resulting in 
a net profit of $132.31. Respondent did not pay the cost and 
adding thereto $66.16, or one-half of the profit, there is due 
the consignor for the shipment the net sum of $980.56. 
(6) A truckload of 621 crates of Iceberg, Boston and Ro- 
maine type lettuce shipped on or about September 20, 1952, 
for the agreed net cost of $921.40. Respondent sold the ship- 
ment on September 22, 1952, for $1,077.04, resulting in a 
net profit of $155.64, after deducting a $6.21 handling charge. 
Respondent did not pay the cost and adding thereto one-half 
of the net profit, or $77.82, there remains due the consignor 
for this shipment the net sum of $999.22. 
(7) A truckload of 540 crates of Iceberg, Boston and Ro- 
maine type lettuce shipped on or about September 22, 1952, 
for the agreed net cost of $869.70. Respondent sold the ship- 
ment on September 24, 1952, for $444.35, after deducting a 
$5.40 handling charge, with the result that a deficit of $425.35 
was sustained. The cost was not paid by respondent, and de- 
ducting therefrom one-half of the deficit, or $212.67, there 
remains due the consignor for this shipment the net sum of 
$657.03. 
For the seven shipments described above in paragraph a(1) 
through (7), which were shipped and sold under the joint account 
agreement, the total net sum due from respondent to Patrick J. 
DeAmbra was $6,563.97. Respondent has made a $683.25 payment 
on account, leaving unpaid a balance of $5,880.72. 
b. From Oakfield and Elba Growers, Inc., Elba, New York: 
(1) A truckload of 719 sacks of cabbage shipped during 
November 1952, for the agreed net delivered cost of $1,258.25. 
Respondent sold the shipment on November 17, 1952, for the 
net sum of $1,316.12 after deducting a $14.38 handling 
charge, resulting in a profit of $57.87. Respondent did not 
pay the cost and adding thereto one-half of the profit, or 
$28.98, there is due the consignor for this shipment the net 
sum of $1,287.18. 
(2) <A truckload of 700 sacks of cabbage shipped during 
November 1952, for the agreed net delivered cost of $1,225. 
Respondent sold the shipment on November 17, 1952, for the 
net sum of $1,349.30 after deducting a $14 handling charge, 
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resulting in a profit of $124.30. Respondent did not pay the 
cost and adding thereto one-half of the profit, or $62.15, there 
is due the consignor for this shipment the net sum of $1,- 
287.15. 
(3) A truckload of 500 sacks of cabbage shipped during 
November 1952, for the agreed net delivered cost of $875. 
Respondent sold the shipment on November 20, 1952, for the 
net sum of $726, after deducting a $10 handling charge, with 
the result that a deficit of $149 was sustained. Respondent 
did not pay the cost and deducting therefrom one-half of the 
deficit, or $74.50, there remains due the consignor for this 
shipment the net sum of $800.50. 
For the three shipments described above in paragraph b(1), (2), 
and (3), shipped and sold under joint account agreements, the total 
net sum due from respondent to Oakfield & Elba Growers, Inc., is 
$2,956.92, which sum has not been paid. 
c. From Scott and Halstead, Weeksville, North Carolina: 
(1) A truckload of 508 sacks of cabbage shipped on or 
about November 18, 1952, for the agreed net delivered cost 
of $1,219.20. Respondent sold the shipment on November 20, 
1952, for the net sum of $1,259.84, after deducting a $10.16 
handling charge, resulting in a profit of $40.64. Respondent 
did not pay the cost and adding thereto one-half of the profit, 
or $20.32, there is due the consignor for this shipment the 
net sum of $1,239.52. 
(2) A truckload of 430 crates of cabbage shipped on or 
about November 19, 1952, for the agreed net delivered cost 
of $1,126.60. Respondent sold the shipment on November 20, 
1952, for the net sum of $1,173.90, after deducting a hand- 
ling charge of $8.60, resulting in a profit of $47.30. Respond- 
ent did not pay the cost and adding thereto one-half of the 
profit, or $23.65, there is due the consignor for this shipment 
the net sum of $1,150.25. 
(3) <A truckload of 550 sacks of cabbage shipped on or 
about November 18, 1952, for the agreed net delivered cost 
of $1,320. Respondent sold the shipment on November 20, 
1952, for the net sum of $1,364, after deducting an $11 hand- 
ling charge, resulting in a profit of $44. Respondent did not 
pay the cost and adding thereto one-half of the profit, or $22, 
there is due the consignor for this shipment the net sum of 
$1,342. 
(4) A truckload of 360 crates of cabbage shipped on or 
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about November 22, 1952, for the agreed net delivered cost 
of $1,008. Respondent sold the shipment on November 24, 
1952, for the net sum of $1,072.80 after deducting a $7.20 
handling charge, resulting in a net profit of $64.80. Respond- 
ent did not pay the cost and adding thereto one-half of the 
profit, or $32.40, there is due the consignor for this shipment 
the net sum of $1,040.40. 

(5) <A truckload of 332 crates of cabbage shipped on or 
about November 24, 1952, for the agreed net delivered cost 
of $780.20. Respondent sold the shipment on November 25, 
1952, for the net sum of $823.36, after deducting a $6.64 
handling charge, resulting in a net profit of $43.16. Respond- 
ent did not pay the cost and adding thereto one-half of the 
profit, or $21.58, there is due the consignor for this shipment 
the net sum of $801.78. 

(6) <A truckload of 500 crates of cabbage shipped on ox 
about November 24, 1952, for the agreed net delivered cost 
of $1,175. Respondent sold the shipment on November 26, 
1952, for the net sum of $1,240, after deducting a $10 hand- 
ling charge, resulting in a profit of $65. Respondent did not 
pay the cost and adding thereto one-half of the profit, or 
$32.50, there is due the consignor for this shipment the net 
sum of $1,207.50. 

(1) <A truckload of 500 crates of cabbage shipped on or 
about November 24, 1952, for the agreed net delivered cost 
of $1,175. Respondent sold the shipment on November 26, 
1952, for the net sum of $990, after deducting a $10 handling 
charge, with the result that a deficit of $185 was sustained. 
The cost was not paid by respondent and deducting there- 
from one-half of the deficit, or $92.50, there remains due the 
consignor for this shipment the net sum of $1,082.50. 

(8) A truckload of 495 crates of cabbage shipped on or 
about November 24, 1952, for the agreed net delivered cost 
of $1,163.25. Respondent sold the shipment on November 26, 
1952, for the net sum of $1,227.60, after deducting a $9.90 
handling charge, resulting in a profit of $64.35. Respondent 
did not pay the cost, and adding thereto one-half of the profit, 
or $32.17, there is due the consignor for this shipment the 
net sum of $1,195.43. 

(9) A truckload of 495 crates of cabbage shipped on or 
about November 29, 1952, for the agreed net delivered cost 
of $990. Respondent sold the shipment on December 1, 1952, 
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for the net sum of $880.10, after deducting a $9.90 handling 
charge, with the result that a net deficit of $109.90 was sus- 
tained. Respondent did not pay the cost and deducting there- 
from one-half of the deficit, or $54.95, there remains due the 
consignor for this shipment the net sum of $935.05. 
(10) A truckload of 360 crates of cabbage shipped on or 
about November 29, 1952, for the agreed net delivered cost 
of $720. Respondent sold the shipment on December 1, 1952, 
for the net sum of $671.05, after deducting a $7.20 handling 
charge, with the result that a deficit of $48.95 was sustained. 
Respondent did not pay the cost and deducting therefrom one- 
half of the deficit, or $24.47, there remains due the consignor 
for this shipment the net sum of $695.53. 
For the 10 shipments described above in paragraph c(1) through 
(10), shipped and sold under joint account agreement, the total 
net sum originally due from respondent to Scott and Halstead was 
$10,689.96. A partial payment of $3,402.18 was made on or about 
December 8, 1952, by respondent’s check No. 271; hence, there 
remains unpaid a balance of $7,287.78. Another check of respond- 
ent, bearing No. 6173, and dated December 10, 1952, which was 
made payable to Scott and Halstead for $7,782.43, and included 
net proceeds for the consignment described in paragraph 3c, was 
returned unpaid due to not sufficient funds with a bank protest 
charge against the consignor of $2.50. 

5. In the following instances, respondent purchased in inter- 
state commerce vegetables and apples which he accepted without 
complaint but for which he has failed, neglected or refused to pay 
to the sellers the agreed purchase prices: 

a. From Davenport Farms, Accord, New York, on or about 
September 2, 1952, a truckload of 225 crates of green corn at $2 
per crate and 160 crates of cabbage at $1.50 per crate, and for 
the net sum of $690. Respondent has not paid the purchase price. 

b. From H. C. West & Sons, Birds Nest, Virginia: 
(1) A truckload of 428 bushels of sweetpotatoes and yams 
purchased on or about November 4, 1952, at $3.50 per bushel 
and for the net sum of $1,498. 
(2) A truckload of 415 bushels of yams purchased on or 
about November 5, 1952, at $3.75 per bushel and for the net 
sum of $1,556.25. 
For the lots above described in paragraph b(1) and (2) the total 
net purchase price was $2,054.25. Respondent’s check in this 
amount was returned unpaid to the seller with a protest fee of 
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$2.50. On December 2, 1952, respondent paid the seller $1,721.75, 
leaving an unpaid balance of $1,335. 

c. A truckload of 170 packages of peppers for $425 and 193 
packages of Hanover Salad for $193 purchased on or about No- - 
vember 19, 1952, from J. L. Turner, Painter, Virginia, for the net 
sum of $618. Respondent’s check payable to the seller in the sum 
of $618 was returned unpaid with a protest fee of $2.50. The 
$620.50 due has not been paid. 

d. A lot of 65 bushels of 214 to 234 inch Delicious apples and 
65 bushels of 214 to 234 inch Stayman apples at $3.80 per bushel; 
also, 10 bushels of 3 inch up Delicious apples and 10 bushels 3 inch 
up Stayman apples at $4.30 per bushel; and for $580 net for the 
entire shipment of 150 bushels purchased on or about November 
17, 1952, from Jack L. Eckhardt, Hammonton, New Jersey. Ke- 
spondents’ check for $580 to the seller, representing the agreed 
net purchase price, was returned because of not sufficient funds; 
hence, no part thereof has been paid. 

6. By a letter dated March 20, 1953, the respondent was noti- 
fied of the repeated and flagrant violations alleged and offered an 
opportunity to demonstrate or achieve compliance with the pro- 
visions of the act. In his reply, the respondent stated that his in- 


ability to pay for the commodities had been due to money lost in 
his business; that he had written creditors with a view to arrang- 
ing settlements with them ; and that the produce business, in which 
he is presently employed, is the only one he is acquainted with. 


CONCLUSIONS 


Respondent’s failure to pay for shipments of perishable agri- 
cultural commodities as set forth in the Findings of Fact consti- 
tutes repeated and flagrant violations of section 2 of the act for 
which his license should be revoked and the facts published. 


ORDER 
The license of Hal Reiferson, Philadelphia, Pennsylvania, under 
the Perishable Agricultural Commodities Act is hereby revoked. 
Except as to service, this order shall become effective 15 days 
after the date hereof and the facts as set forth herein shall be 
published. 


CONSENT DISMISSALS 
PACA Docket No. 5768. Decided July 22, 1953. Messrs. Lederer, 
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Livingston, Kahn & Adsit, of Chicago, Illinois, for complainant. 
Messrs. Vincent A. Tauriello & John R. Weaver, of Buffalo, N. Y., 
for respondent. Mr. Frederick W. Woodley, Presiding Officer. De- 
cision by Thomas J, Flavin, Judicial Officer. 

PACA Docket No. 5975. Decided July 30, 1953. Mr. John H. 
Postel & Son, of Pittsburgh, Pennsylvania, for complainant. 
Messrs. Nadler & Nadler, of Youngstown, Ohio, for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. Decision by Thomas 
J. Flavin, Judicial Officer. 


NOTICE TO SHOW CAUSE 
PACA Docket No. 60038. Decided July 9, 1953. Mr. Frederick 
W. Woodley, for complainant. Mr. William T. Drozdal, of North- 
hampton, Mass., respondent, pro se. Mr. John Curry, Hearing 
Examiner. Decision by Thomas J. Flavin, Judicial Officer. 


STAY ORDER, PENDING ISSUANCE OF ANOTHER ORDER 


PACA Docket No. 5802. Decided July 15, 1953. Mr. A. N. Brock- 
way, Pittsburgh, Pennsylvania, for complainant. Ben H. Faber, 


of Flynn, Texas, respondent, pro se. Miss Lenore H. Langford, 
Presiding Officer. Decision by Thomas J. Flavin, Judicial Officer. 








